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ASSIGNMENTS OF ERROR 
The court should have sustained each motion to 
strike; should have set aside the verdict and enter-
ed judgment for defendant, or failing therein 
should have granted a new trial. because the ver-
dict is contrary to law and is without evidence to 
support it ........................... . 
(a) No direct loss or damage by fire ..... . 
(b) The evidence of loss of the diamond by fire 
( c) Neglect in saving and preserving the dia-
mond .......................... . 
The trial court should have struck plaintiff's 
evidence and should have set aside the verdict, 
because the $ 1689.02 was tendered and accepted 
as in full settlement of the loss . . . . . . . . . . .. 
The court erred in giving instruction I and 2, and 
in refusing instruction A ................ . 
The court erred in permitting the introduction 
of evidence offered by plaintiff ............ . 
Conclusion 
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IN THE 
Supreme Court of Appeals 
of Virginia 
AT RICHMOND 
Record No. 2445 
MERCURY INSURANCE COMPANY 
vs. 
FANNIE G. GRIFFITH 
PETITION 
To the Honorable Justices of the Supreme Court of Appeals of 
Virginia: 
Petitioner, defendant in the trial court, respectfully rep-
resents that it is aggrieved by a final order entered therein by 
the Circuit Court of Smyth County on December 21, 1940, 
which overruled petitioner's motion to set aside the verdict 
of a jury for $600.00 and entered judgment on the verdict. 
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From a transcript of the record attached hereto, the following 
will appear: 
PLEADINGS AND ORDERS 
The ca~e originated before the Trial Justice, was appeal-
ed to the Circuit Court and involved the alleged loss by fire of 
a loose diamond, which plantiff claims was lost or distroyed on 
March 26, 1940, during a fire which damaged her residence. 
The bill of particulars claims the ring was located on the prem-
ises in question and was "damaged and lost by fire", no claim 
being made of loss by removal from premises endangered by fire 
(Tr. 1-d). 
In its grounds of defen~e defendant cfaimed the· c was no 
direct loss and damage by fire to the diamond under the 
2 * terms of the poEcy sued on; that if the diamond was in the 
residence at the time of fire and was lost or damaged, such 
loss or damage resulted from one of the "hazards not covered" 
and was not damaged or lost by the fire: that the sum of 
$ 1689.02 was tendered as in full settlement and satisfaction of 
all claims and demands for loss and damage susta:ned under the 
policy sued on and was accepted as such (Tr. 1-b). 
The hazards not covered (lines 12-19 of policy) are: 
"This Company shall not be liable for loss or dam-
age caused directly or indirectly by invasion, insurrection, 
riot, civil war or commotion, or military or usurped pow-
er, or by order of any civil authority: or by theft; or by 
neglect of the insured to use all reasonable means to save 
and preserve the property at and after a fire or when the 
property is endangered by fire in neigh boring premises.'' 
At the conclusion of plaintiff's evidence defendant's mo-
tion to strike was overruled, and it excepted (Tr. 117- 18). De-
fendant introduced one witness, and after certain rebuttal evi-
dence the motion was renewed, overruled and exception again 
made (Tr. 136). 
Trial by jury resulted in a verdict for $600.00, which de-
fendant moved be set aside and final judgment entered in its 
favor, or failing therein, to grant it a new trial on grounds 
shown in order entered December 2 r, 1940. The Court enter-
ed judgment on the verdict, and defendant excepted (Tr. 1 -c) 
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THE FACTS 
There is no dispute in the evidence, except in one particular 
hereinafter noted, and that is deemed immaterial. 
Original sketch attached to page 3 7 (a) of transcript shows 
arrangement of the dewelling. and is explained on pages 3 6 and 
I 04. The residence is a one-story building, entered from 
3 * *the front porch into the living room. The front bed-
room, on the left upon entering, is reached by a doorway 
from the living room. The dresser on which the loose diamond 
and ring are said to have been placed is marked "D" and "CD" 
indicates chest of drawers. 
About 2: 3 o Tuesday morning following Easter Sunday of 
1940, plaintiff's husband says he discovered a fire in the living 
room, which originated in or near the partition wall between 
that room and the front bedroom. Most of the damage was 
done in the living room (Tr. 7, 36-7, 102). Fire damage to 
building and furniture was promptly adjusted (Tr. 15, 56). 
It is claimed that the diamond was destroyed or lost in this fire. 
Other facts in more detail will be pointed out in discussing as-
signment of error. 
ASSIGNMENTS OF ERROR 
These assignments are based upon grounds of motion to 
r,trike the evidence and grounds of motion to set aside verdict 
(Tr. 117, 136, 1-c). 
1. The court should have sustained each motion to strike; 
should have set aside the verdict and entered judgment for de-
fendant, or failing therein should have granted a new trial, be-
cause the verdict is contrary to law and is without evidence to 
support it. 
(a) No direct loss or damage by fire. 
Plaintiff was insured against "direct loss and damage by 
fire" (see fact of original policy attached to Tr. 5-a), and de-
fendant is not liable under its policy for loss caused directly or 
indirectly by theft, or by negligence of insured to use all 
4 * *reasonable means to save and preserve the property at 
and after the fire. It is not liable if the diamond was not 
in the bedroom at the time of fire; not liable if it was there and 
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not lost or destroyed by fire as the destroying agency, nor is it 
liable for consequential or remote losses. 
Fire did not burn or destroy the diamond. The heat was 
not intense enough to destroy the gold ring in the paper ring 
box, or even to destroy the box itself. Plates and the teeth 
therein were found 6n the same dresser and were intact. A 
mattress on a bed, located directly over a hole burned in the 
bedroom floor, was damaged by sparks. Wooden furniture in 
the room was merely scorched, and this was the condition of 
the dresser on which the ring was found in a small jeweler's 
ring box, it being claimed that the loose diamond was placed 
in the box with the ring. Robert Lane Anderson, newspaper 
publisher of Marion, a neighbor of plaintiff and a member of 
the Marion volunteer fire department, opened certain drawers 
of the dressers in question and removed therefrom a loade:d pis-
tol. No part of the front wall of residence was replaced after 
the fire. A hole two or three feet in length and about one foot 
in width had burned its way from the partition into the floor 
of the bedroom. The charred portion of the floor was cut 
away, and the only new flooring required in making repairs was 
over the hole and charred portion. No entirely new flooring 
was required. There was smoke, some· heat and damage by 
water in the bedroom, but the heat was not claimed during the 
trial to have been of sufficient intensity to destroy the diamond, 
and was not in fact of such intensity (Tr. 18, 36, 3 8, 42, 49, 
5 2, 72, 106- 1 o, 1 22). It is interesting to note Mr. Griffith's 
hesitancy to admit that-only a small portion of new flooring was 
required. He professed not to know of this definitely, 
5 * *and gave as a reason that the floor was covered with 
linoleum and cemented down soon after the fire. Mrs. 
Griffith, the plaintiff, on the other hand readily admitted the 
known fact that the contractor who was employed by her hus-
band to make the repairs only cut away the floor to the· solid 
wood and put in new flooring to that extent only (Tr. 49, 72). 
Under the Pearcy cas~. 163 Va. 928, 177 S. E. 843, the 
burden was upon plaintiff to show that the loss was caused by 
fire, and not by one of the excepted clauses of the policy, and 
the court so told the jury by instruction B (Tr. 140) . 
Loss by fire means "the result of the ignition of th~ prop-
erty insured or of some substance near to it. * * * The word 
'direct' means immediate or proximate". Richards Insurance (4 
Ed.), section 217. 
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This general rule is announced in the marine insurance case 
of Cline vs. Western Assurance Co., 1 o I Va. 496, 498, where 
it is said: "The law cannot consider the causes of causes, and 
an insurer is only liable for losses proximately occasioned by 
the perils insured against.'' · 
In Hillier vs. Allegheny Co. Mutual Insurance Company 
(Pa.) , 45 A. D. 6 5 6, it is said: "Insurers are answerable for 
direct and immediate, not for consequential and remote, losses 
from a peril insured against. When that is fire, the instrument 
of destruction must be fire." 
In all decided cases cited herein where recovery was al-
lowed, actual physical damage to property was shown; the 
property was actually reached by fire or damaged by heat from 
the fire; the property was traced into a fire sufficient to pro-
duce its loss or destruction. The case did not involve only a 
fire plus a loss. 
6 * *Where property is not physically burned by the direct 
action of fire, the fire must come within such proximity 
to it that resulting loss or damage occurs, and the fact of such loss 
must be established. 
Section 2 2 1 of Elliott on Insurance defines direct loss or 
damage by fire as "accruing directly by fire as the destroying 
agency, in contradistinction to the remoteness of fire as such 
agency. The word 'direct' means merely the immediate or proxi-
mate as distinguished from the remote cause." 
Substantially the same thing is said in California Insur-
ance Co. vs. Union Compress Co., 133 U.S. 387, 33 Law. Ed. 
780, in which the physical burning of the cotton insured was 
pointed out and emphasized. 
As stated by Judge (now Mr. Justice) Cardozo in Bird 
vs. St. Paul F. & M. I. Co. (NY), 120 N. E. 86, r 3 ALR 
875, 879: 
''Fire must reach the thing insured, or come within 
such proximity to it that damage, direct or indirect, is 
within the compass of reasonable probability. Then only 
is it the proximate cause, because then only may we sup-
pose that it was within the contemplation of the con-
tract.'' 
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It is true that loss or damage by a hostile fire is not con-
fir.ed to actual ignition, but includes lo~s by reason of the inci-
dentr of fire, as from water and removal from premises endan-
gered by fire; but here there is no such claim or quest:on. The 
bill of particulars claims tlle diamond was '' damaged and lost 
by fire" and "lost or destroyed by said fire" (Tr. I -a). 
In Ne rth River Insurance Co. vs. Clark ( CCA 9) , 80 Fed. 
(2nd) 202, a locomotive owned by a lumber company was 
covered by a fire policy. · As the result of a forest fire 
7* *which destroyed bridges and other property, the loco-
motive was so isolated that the cost of rebuilding bridges 
so as to make it accessible for m:e was all the locomotive was 
worth. It was not damaged by the fire. Plaintiff's theory was 
that the locomotive was "damaged by fire and by the collapse 
of bridges resulting from such fire". The court reversed the 
judgment of the District Court in plaintiffs favor, holding that 
the eng.:.ne was not lost by fire or otherwise, and that there was 
no damage to the locomotive within the meaning of the policy. 
Thereby it distinguished the case from those holding that a loss 
by fire may sometime result where the fire is the proximate cause 
of the injury even though not coming into contact with t!Je 
t:1ing destroyed. 
There the engine was not touched by fire. The same 
thing is true of the diamond here. The engine, or at ~east the 
use and value of it, was effectually lost to pla~ntiff, but it was 
not a loss directly result:ng from the fire. There the tning 
claimed to have been lost, and the loss of use and value, we1e 
seen and could be established. Here it is not definitely estab-
lished that the stone was in the bedroom when the fire started or 
afterwards. If there at the time, it may be on the premises now, 
or in the rubbish hauled away. 
Watson vs. American Colony Ins. Co. (SC), I 83 S. E. 
692, involved a fire policy covering direct loss and damage by 
fire resulting to household and kitchen furniture, the policy de-
fining insured articles as embracing and coveripg jewelery in use. 
Mrs. Watson removed the ring in question from her finger and 
placed it on a bedroom mantelpiece. A fire was burning in her 
kitchen stove, and after answering the telephone she discovered 
a fire on the same bedroom mantel in certain combustible 
8* *cleaning tissue known as Kleenex. Presumably it had 
ignited from a cigarette in a nearby ashtray. In an effort 
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to stop the blaze, using a towel in her hand, she picked up the 
burning paper and deposited it in the stove. In gathering the 
burning paper, she inadvertently removed with it and placed in 
the stove her ring, and the opinion says it was thereby com-
pletely destroyed. A platinum ring in which diamonds were set 
was, however, subsequently recovered from ashes in the stove. 
The opinion is very brief and unsatisfactory as to whether suf-
fic:ent heat was in the stove to destroy the ring. 
The defendant denied liability ·on the sole ground that in-
advertently throwing the ring into the stove was loss by a friend-
ly fire, and therefore the cause of loss was brought about by 
means not insured against within contemplation of the parties 
to the contract. The opin:on seems to go beyond the defense 
of a friendly fire, say:ng the outstanding fact was the fire on 
the mantel was a hostile fire; ~hat damages resulting from ef-
forts made in good faith to save property from such a fire are 
within the loss covered by a policy against damage by fire. 
This has been called an extreme case, but we do not so re-
gard its actual holdings, which were in fact that (a) the fire 
on the mantel was a hostile one, and (b) that the loss was oc-
casioned in a bona fide effort to remove the diamond from the 
~cene of such fire. It was not necessary for the court to go fur-
ther than that; indeed it was only necessary to hold the loss was 
not occasioned by a friendly fire, for that was defendant's sole 
defense. If there the plaintiff had thrown the ring and 
9 * Kleenex out of doors and in the mud, or in a *well of 
water, and it had not been located after proper efforts, the 
result in law would have been the same. It is an outstanding 
fact, in contrast with the evidence here, that plaintiff knew her 
ring was on the mantel at the time, and that she actually threw 
it in the kitchen stove. Why it was not found in the coals, when 
the platinum ring in which it was set was recovered from the 
ashes, is something the court did not attempt to explain. 
This question is of first impression in Virginia, and it is 
important that insurers against direct loss and damage by fire 
know whether they are liable under a fire policy where the evi-
dence is such as we find ·here. It is submitted that they are not, 
and that no such loss as the company insured against has been 
shown to have been sustained by fire as the destroying agency. 
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10* * (b) The evidence of loss of the diamond b'J fire. 
If plaintiff has sufficiently shown the diamond was in the 
bedrocm at the time of the fire, and that it was lost as a direct 
result of fire as the de~troying agency, such showing must be 
made f10m the following evidence, all offered by plaintiff. 
On Easter Sunday afternoon, 1 940, preceding the fire, 
which was discovered by Mr. Griffith about 2: 3 o A. M. Tues-
day morning following, plaintiff was wearing the ring and 
struck her hand against their automobile, which loosened the 
stone in it:; setting, as ~he discovered later in the day upon re-
moving her glove while in the residence (Tr. 6, 5 8). Upon 
"pusbing and examining'' the stone, it came all the way out of 
its setting, and she placed the ring and stone, the latter then en-
tirely out of its mounting, in a regular cardboard r~ng box and 
placed box and contents on "either the chest or the dresser", she 
does not 1ecall which, in the front bedroom (Tr. 5 8, 64-6). 
This was about 4: oo o'clock Sunday afternoon. She does not 
recall having seen or handled the box or its contents between that 
time and the fire. The top of the box was torn at its hinge, 
and she does not recall whether she put the top on or left it off 
(Tr. 44-5, 65-6). 
On Monday afternoon plaintiff's husband testif'ed he se-
cured a box in which to mail the ring and stone for mounting, 
but it was not mailed because he reached home from Marion af-
ter dark, and that he placed this shipping box on the chest of 
draicers. He does not say whether he then saw the ring box, 
the ring or the stone. He was alone at the time (Tr. 7). When 
later asked if he had seen the stone since the fire, he replied he 
had not seen it "since the afternoon prior to the fire", but did 
not then state where the ~tone was when seen (Tr. 12). 
11 * *Still later he says it was on the chest of drawers the last 
time he saw it, and that the mounting was with it (Tr. 
I 9). Again, on cross-examination, he says he placed the ring 
~n the chest of drawers, and it was there the last time he had it: 
that he did not see it from that time on (Tr. 3 9) ; that he "placed 
the ring in that room * * * with the loose stone in it", opened 
the ring box, " stuck the ring in there and laid the stone up on 
top of the little plush", and left it on the chest; that he is sure the 
ring box was open (Tr. 44-5). 
From all this it appears that he meant to say he took the 
stone, ring and ring box to town with him when he secured a 
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shipping box, though no reason is given for taking and remov-
ing any of those articles for that purpose. It does definitely 
show the stone in Griffith's possession and out of and away from 
the residence after plaintiff placed it in the bedroom, and that 
rnch removal was only about ten hours before the fire. This 
bedroom was little used and had no heat in it (Tr. 60, 65). 
Plaintiff and her husband, the only members of their family, 
used and kept their clothes in a bedroom back of the living room 
in front of the residence, and across the hall from the bath which 
i~ immediately in the rear of the front bedroom (Tr. 7). 
When Griffith discovered the fire, he says he was afraid 
to call the fire department over his telephone, though he does 
not tell us in what part of the house the telephone was located. 
His reason was the fear of being trapped by flames (Tr. 7), 
but Mrs. Griffith only described the fire as a flame at the top 
panel of the door between the front room and the hall running 
to their bedroom (Tr. 5 8) . 
1 2 * * Instead of calling the fire department he sent his wife 
out in the near zero weather to his nearest neighbor An-
derson's home to call the fire department (Tr. 7). Neither 
mentioned the diamond to the other before she left, though it 
was the most valuable item in the bedroom. He says he did not 
enter the room after she left (Tr. 40), or even open the door to 
it. Instead, he "got out and got the dog out" (Tr. 7). 
If he left the stone in the room ten hours before, accord-
ing to his evidence, it is straining credulity to ask us to believe he 
would not have gone to the dresser, only a few feet from the 
door opening into the room, and picked it up. He did not know 
there was a small hole in the floor until after Anderson had en-
tered the room; just when he first knew, it does not appear. 
It is equally strange that plaintiff, if she supposed the dia-
mond-her wedding ring-to be where she had left it, would 
have gone away from home without expressing one word of 
concern to her husband concerning its safety or removal. 
Anderson was the first person to arrive at the home, and 
the first thing he did was to remove certain bedclothes from the 
back room which the Griffith's were occupying. Mr. Griffith 
then mentioned that some money was in the living room, in 
which the fire was most intense. Not until after arrival of the 
fire department and Anderson had reported his inability to find 
the money, did Griffith mention the front bedroom at all, and 
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then only to request that Anderson look for a loaded pistol, re-
ported to him as being in one of the dresser drawers. As before 
stated, the dresser was only about three steps from the bed-
13 * room door (Tr. 103, 105-6, 108-9). On and *in the 
dresser Anderson found the pistol and certain undamaged 
false teeth, not loose from the plates, and delivered them to 
Griffith. While in the room, he saw the ring box and the ring 
in it, the top open or off, but the diamond was not there. No-
where in his testimony does Anderson mention having seen the 
shipping box described by Griffith (Tr. I 04, 1 1 o). Upon de-
livering the pistol and teeth, he reported to plaintiff _and her 
husband that he had seen the ring and box. Then for the first 
time Griffith said there was a valuable diamond ''in there with 
it" and that it was loose. Thereupon Anderson again went in 
the room with his flashlight (which he also had the first time) 
for the sole purpose of looking for the stone. He threw his light 
upon the <lesser and the floor, looked in the dresser drawers, did 
not see the diamond, but brought out and delivered to them both 
the ring and the box in which it was placed, neither ring nor 
box having been damaged by the fire. While some plaster had 
fallen, the floor had not been covered with plaster or water. 
Certain small articles were on the dresser, and Anderson saw 
nothing knocked therefrom on the floor (Tr. 105, 112, 115-
6). 
No mention was thereafter made of the diamond, but An-
derson went in the bedroom again after the first fire. When 
Anderson was called back at the second fire, about four o'clock 
in the morning, no mention was made of the diamond (Tr. 
112-13). 
The statement of Griffith that he did not go in the bed-
room because he regarded it as unsafe is not borne out by An-
derson. Neither is the statement that he discouraged Ander-
son's going in the bedroom at all (Tr. 40-1, 103), but if he 
did, is there not ample evidence to justify the belief that he may 
have preferred that Anderson stay out of the room? 
14 * *Between the first and second fire, plaintiff says she look-
ed for the stone with a flashlight, certain members of the 
fire department being in the room, but does not recall telling any-
one what she was looking for. or ask their assistance (Tr. 67-
8). However, Anderson says that after the first fire he and 
his wife took plaintiff home with them, where they made some 
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coffee which she did not drink; that he returned with plaintiff 
and left her and her husband trying to make themselves com-
fortable in a garage (Tr. I I 4). 
Notwithstanding adjuster McFern' s suggestion that ashes 
and plaster in the room knocked down by water be sifted through 
a sieve, and his statement to them of how diamonds had been 
found by that method following other fires, neither plaintiff 
nor her husband had this done. Instead, the third day after the 
fire plaintiff and her husband made some effort along this line 
with a large meat fork, and while doing so, found three or four 
teeth out of another plate Anderson failed to bring out of the 
room. Prongs in the fork were about half an inch apart. There 
was no sifting of ashes below the comparatively small hole 
burned in bedroom floor, and fallen plaster was removed from 
the room by being shoveled through a window into a wagon and 
hauled to a dump heap, during and after which no search was 
made. It is to be remembered that there was much more plaster 
on the floor after both fires than at and prior to the time An-
derson found the ring and ring box (Tr. 17, 46-8, 73). 
Even though the ring was returned to plaintiff or her hus-
band by Anderson, it was included in the sworn statement of 
articles lost at a cost of $50.00, and listed under the "des-
14-a* troyed" *and not the "damaged" column (page 3 plain-
tiff's original exhibit No. 3) , and included in the settle-
ment made by the adjuster. He did not know the ring had been 
recovered and delivered to plaintiff until Mr. Anderson testi-
fied in the suit before the Trial Justice (Tr. 30- I, 6 I, 68; An-
derson 1 o 7, x 1 1 ; McFern 1 2 1 ) • 
With the burden on plaintiff to prove the things required 
- by instruction B, and the evidence all coming from witnesses 
called by plaintiff, we submit the court should not be satisfied 
with the verdict, and should hold as a matter of law (a) that 
there is not sufficient evidence of any loss at all, or (b) that 
no direct loss by fire as the destroying agency has been shown. 
(c) Neglect in saving and preserving the diamond. 
Defendant's instruction C was given without objection, 
though by an error the record shows objection and exception 
(Tr. 140). It is to the effect that the insurer is not liable under 
its policy for any neglect of the insured to use all reasonable 
means to save and preserve the property at and after a fire; that 
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thi~ clause of the policy required plaintiff to exercise care in 
r.aving and prc.:erving the property, including the diamond; that 
if the jury shall bel · eve from the evidence that the diamond 
could have bee:n saved (if it was in fact in the bedroom) by the 
exercise of due care and the use -of reasonable means, and that 
such care and means were not u~ed by plaintiff, she is not now 
entitled to 1 ecover for the value of the stone. 
While in the absence of any policy provi~:on, mere neg-
1:gence of insured will not defeat re.:overy. the failure to 
15 * *do anything to minimize damage may do w. As stated 
in 29 Am. Jur., Insurance ~ection 103 1: 
"Under a pol:cy conta'.ning the stipulation that the 
inrnrrr should not be liable for loss camed directly or in-
directly by neglect of the insured to use all re1sonab~e means 
to save and preserve the property at and after a fire, or 
when the property is endangered by fire in neighboring 
premise~. an insurer cannot be held Eable for the value of 
property destroyed by fire if the owner exerted no proper 
d~Egence to save it although there was ample time and op-
portunity to do so." 
Beavers vs. Security Mutual Insurance Company (Ark.) , 
6 A & E. Ann. Cas. s 85, says of the policy provision in ques-· 
tion: 
"This part of the contract only required the :n ·:.ucd 
to exercise care in saving and preserving the property at or 
after the fire, and prevents a recovery for loss of so much 
o: ti1e property as could have been saved by the insured 
with the exercise of due care and the use of reasonable 
,, 
means. 
A note to the case deals with policies which do not con-
tain like provisions and those which do. The latter type of 
policy "requires the insured to exercise care in saving and pre-
serving the property * * * and prevents a recovery for loss of 
so much * * * as could have been saved * * * with the exercise 
of due care and the use of reasonable means." 
And "regardless of the clause in the policy, the assured 
could not 1ecover if he knew that a fire had originated on the 
premises by his negligence which he could readily put out, if so 
inclined. but which he failed to use any effort to put out." 
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In Nash vs .. American Insurance Company (Iowa), r o 
ALR 744, after stating the rule that mere faults or negligence of 
the insured, unaffected by any fraud or design, do not constitute 
a defense, the court quotes from one of its earlier decisions: 
16* * "This rule will not excuse extreme, reckless, and in-
excusable negligence on the part of the assured, the conse-
quence of which must have been palpably obvious to him 
at the time. * * * The gross degree of negligence, and 
its inexcusable character, coupled with the knowledge of 
· its certain effects, ought, it would seem to us, to raise a 
presumption that the party intended the obvious and neces-
sary consequences of his act, which at the time were ap-
parent to him." 
A note to this case deals with gross negligence or reek-
. lessness, apart from any specific provision in the policy, which 
will prevent recovery, and says on page 728: 
"It is held that notwithstanding this rule, gross neg-
ligence or recklessness on the part of the insured may pre-
clude a recovery." 
A Missouri case is quoted from on page 730-3 I as hol4ing 
that "regardless of the clause in the policy, the assured could 
not recover if he knew a fire had originated on the premises by 
his negligence, which he could readily put out, if so inclined, but 
failed to use any effort to put it out." 
On page 73 1 an Illinois case is cited as holding "that out-
side of any clause in the policy requiring it, it is the duty of an 
insured to do all that he reasonably can to put out a fire, and 
that when he can put out one in its incipiency and fails to do 
so, he is guilty of culpable negligence, and that if he prevents 
others from putting out such a fire he is guilty of a malfeasance 
which will prevent a recovery on a policy held by him." 
In First National Bank of Nome vs. German Insurance Co. 
(N. D.), 38 LRA (NS) 213, defendant was held entitled to 
a directed verdict as to personal property destroyed in a fire, 
the policy· containing the same clause as here. There a fire was 
discovered in a store near the bank. The town authorities 
17* and an officer of the bank agreed that the *bank building 
should be burned in order to prevent the spread of fire to 
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a large store, and did so. No effort was made to remove person-
al property and effects from the bank before setting it on fire. 
The court thus disposed of the matter on pages 2 r 7- r 8: 
"As to the personal property destroyed, we think it 
clearly appears from the uncontroverted evidence that no 
effort was made to save the same, and that there was ample 
time and opportunity to do so. It would be useless to re-
view the testimony bearing upon this point. Suffice it 
to say that, after reading the record, we are forced to the 
conclusion that no indemnity could be had for the loss of 
such personal property, even though the policies were not 
rendered void by reason of such additional insurance. The 
finding of the jury in plaintiff's favor on this issue is en-
titled to no weight in the light of the undisputed facts dis-
closed by the record.'' 
The conclusion was adhered to upon rehearing, because 
''we cannot help but feel that * * * no effort was made to save 
-this personal property, and there was ample time and oppor-
tunity to do so * * *. At least reasonable care should be ex-
acted in order to minimize the loss as much as conditions will 
fairly permit of." 
A federal circuit court (now CCA) decision is quoted from 
as holding that: 
''Every policy holder is bound to do all that he rea-
sonably can, in case of a fire, to preserve and protect the 
property insured, and cannot, therefore, hold the company 
liable for loss which is traceable to a disregard of that 
duty." 
Of the bank officer the court says: 
"The proof conclusively shows that all the personal 
property might have been saved by the use of even slight 
diligence on Torbenson' s part. His conduct evinces a most 
flagrant and reckless disregard of the rights of the company, 
amounting to bad faith, if not actual fraud, and, if the 
plaintiff bank is responsible for his acts in failing to exer-
cise diligence to save this property, th~n clearly no "liability 
on defendant's part exists." 
r 8 * * The bank was held bound by his conduct. 
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These principles, when applied to the undisputed evidence, 
rhould bar a recovery for loss of the diamond, if lost at all. In 
addition to what has been said herein of the unexplained in-
difference toward recovery of the most valuable item of prop-
erty in the dwelling, is the fact that the Marion volunteer fire 
department was available by telephone; that it was not called· 
immediately upon discovery of the fire; that the call was not 
made until after Griffith had sent his wife to the Anderson 
home; that he stayed at home "to give the alarm"; that the 
length of time between discovery of the fire and his report there-
of is not shown, and no effort whatever is shown to have been 
made to save anything from any room pending arrival of the 
members of the fire department. Both knew where the dia-
mond had been placed; they knew the fire was burning in the 
partition, at the floor between living room and the bedroom 
in which this stone had been left, and where, according to Grif-
fith, he had seen it on the afternoon of the fire. Both knew 
it was out of its setting and in a small open ring box. Yet, if 
the parties are to be believed, plaintiff left home without so 
much as mentioning any effort to recover it. Griffith's false 
teeth were in there-not in the bedroom in use. While plaintiff 
was out, Griffith did not so much as open the door into this 
room, though one or two steps inside would have brought him 
to the teeth and diamond. He was not busy saving or removing 
other articles of household property. So far as any explanation 
·of his goes, he may have abandoned the house entirely, or he 
may have been inside awaiting the arrival of the firemen. 
19* *Such an abnormal. unusual. unexplained and unexplain-
able indifference was exhibited as to raise the natural in-
quiries of (a) can such a statement be true? (b) was the 
stone there when the fire was discovered? (c) was it removed 
after plaintiff was sent to Anderson's home? (d) if not, was 
it hoped that it would in some manner be lost? (e) why did 
they suppose the room to be unsafe for them, if they did not en-
ter or open the door leading into it? ( f) if opened, did either 
pick up the stone? (g) if not, why not? 
And from the evidence we submit comes the answer that 
there was such gross and inexcusable negligence and failure to 
recover or protect the property (if in fact there and not picked 
up) , as to warrant the court in denying recovery on this undis-
puted evidence. The jury must have misunderstood the mean-
ing of the instruction or failed to apply it to the evidence. 
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20* *2. The trial court should have struck plaintiff's evi-
dence. and should hace set aside the verdict, because the$ 1689.02 
was tendered and accepted as in full settlement of the loss (Tr. 
1-b, 117, 136). 
The first ground of motion to strike fully states our con-
tention (Tr. 117). 
Part payment of a liquidated money demand then payable 
was not a satisfaction thereof at common law, but this rule was 
changed by section 5765 of the Code. Burks Pl. & Pr. (3rd 
Ed.), section 8. Hibbs vs. First National Bank, I 3 3 Va. 94, 
r r 2. The Code section has no particular bearing here because 
plaintiffs claim under her policy was not a liquidated one. 
It was unliquidated as to amount and disputed as to whether 
there was loss or damage by fire of the diamond. Such a claim 
or demand may be settled "at any price or upon any terms agreed 
by the parties". and retention of a check declared to be in full 
will constitute a good accord and satisfaction. Burks, section 9. 
This principle is fully recognized, but held waived, in 
Campbell County vs. Howard, r 33 Va. 19, 65, 67. There 
Howard advised the County that a warrant issued by it was not 
accepted as full settlement because it did not include a certain 
expense item not in dispute, and the County paid the warrant 
after such notice and was held thereby to have waived the con-
ditions of its tender. 
The law, as recognized in this case, is thus stated in the 
recently published r Am. Jur., Accord and Satisfaction, section 
23: 
"Upon the receipt of money tendered by his debtor as 
payment in full of a claim, the creditor has the right either 
to accept or reject such payment. If he accepts it uncon-
ditionally and the requisite consideration exists, an ac-
cord and satisfaction results." 
2 r * * And in section 24: 
''The creditor to whom a check is spent or other re-
mittance made as payment in full has the option either of 
accepting it on the conditions on which it is sent, or of re-
jecting it. When a claim is in dispute, and the debtor sends 
to his creditor a check or other remittance which he clear-
ly states is in full payment of the claim, and the creditor 
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accepts the remittance or collects the check without ob-
jection, it is generally recognized that this constitutes a 
good accord and satisfaction. The moment the creditor in-
dorses and collects the check, with knowledge that it was 
offered only upon condition, he thereby agrees to the con-
dition and is estopped from denying such agreement. It is 
then that the minds of the parties meet and the contract 
of accord and satisfaction becomes complete. It is not 
.necessary that it be shown that the creditor knows the legal 
effect of his acceptance of the check, as the mere acceptance 
will be regarded as assent." 
Section 26: 
"The fact that the creditor protests against accepting 
the tender in full payment will not prevent the transaction 
from constituting a good accord and satisfaction where the 
debtor still insists that it must be accepted in full payment 
or not at all. This is in accordance with the rule of the 
Restatement of the Law of Contracts to the effect that ac-
ceptance by a creditor of any performance tendered by the 
debtor as satisfaction of a pre-existing contractional duty, 
or of a duty to make compensation, is not prevented from 
operating as satisfaction by the creditor's manifested refus-
al so to regard it. The rule in equity is the same as at law 
upon this point, and the fact that the creditor, after pro-
test, accepts the amount tendered in full discharge under 
the mistake of law that it will not operate as a satisfaction 
in full will not prevent it from having such an effect. 
"This principle finds frequent application in cases of 
checks or other remittance given 'in full'. As a general 
rule, where the amount due is unliquidated or disputed, and 
a remittance of an amount less than that claimed is sent 
to the creditor with a statement that it is in full satisfac-
tion of the claim, and the tender is accompanied by such 
acts or declarations as amount to a condition that if the 
remittance is accepted it is accepted in full satisfaction of 
the disputed claim, and the creditor is cognizant of such 
conditions, the acceptance of such a remittance by the credi-
22 * tor constitutes an accord and satisfaction, *even though the 
creditor protest at the time that the amount tendered is 
not accepted in full satisfaction. In other words, one who 
accepts and cashes a check tendered as full payment of a 
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disputed claim cannot· vary the legal effect of such accept-
ance as an accord and satisfaction by merely ignoring the 
condition and protesting that he is accepting the check as 
partial payment only. It has also been held that where 
there is a dispute between a debtor and a creditor as to 
the amount of the debt, and the debtor sends a checks 
stating, in a letter or otherwise, his intention that it shall 
be in full payment of the debt or claim, the acceptance of 
the check by the creditor is a complete accord and satisfac-
tion of the claim, regardless of the protest or failure of the 
creditor to sign the formal receipt inclosed acknowledging 
full satisfaction." 
To the same effect is Bennett vs. Federal Coal & Coke 
Company (W. Va.), 74 S. E. 418, Ann. Cas. 1913 E 578. 
In 2 Va. S. E. Digest, Accord & Satisfaction 22 (2), 
is found the following sta;ement:: 
"Where assured ac<;epts from an insurance company 
less than the amount called for by the policy in satis-
faction of a loss, he cannot thereafter sue the company 
for the balance, without repaying or offering to repay the 
amount so paid, though he alleges the amount was ac-
cepted by reason of the fraud and false representation of 
defendant's agent. Riggs vs. Home & C. Co. (S. C.). 
39 SE 614." 
In attempting to apply the law to the facts of this case, it is 
not necessary to deal with the only conflicting evidence in the 
case of whether the adjuster told Mr. Griffith a diamond was 
not covered by the policy, or whether he stated there was no 
loss of the diamond because not destroyed by fiz•e. The res-
pective contentions will be found at pages 13, 14, 3 1, 76 and 
100; McFern, pages 32, 119-22, 133-4 of transcript. Such 
a discussion is unnecessary because the rights of the parties were 
fixed after their conversation in the following manner: 
After· the January 21, 1939, policy, a fire occurred March 
23 * * 26, 1 940. The adjustment was prompt, and proof of 
loss dated March 2 7, I 940. Detailed statement of claim 
furnished the adjuster included the diamond in question as lo-
cated in front bedroom, and was not allowed in the adjustment. 
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The important dates and letters are as follows: 
Following some differences as to amount of loss and dam-
age, and the question of coverage or loss of the diamond, proof 
of loss dated March 27,, 1940, was executed by plaintiff and 
sent the defendant by its adjuster (Tr. ·3 3-b). There was no 
communication with the adjuster after that date (Tr. 50- I). 
He had declined to recognize liability for the diamond. 
Draft dated April 1, 1 940, was sent by the company's state 
agent in Richmond to local agent Hawkins for delivery, and re-
ceived by him April 2nd. That day the local agent wrote the 
state agent of its receipt, "but before Mrs. Griffith accepts this 
check, she wishes to take up with you a matter concerning the 
settlement of this loss" (Tr. 82). Then follows claim for 
the diamond, with his version of what the adjuster said as to 
coverage. 
- By letter of April 4th the state agent replied that there 
must have been a misunderstanding of what the adjuster had 
said; that the company is rarely called upon to pay for loss of 
a diamond in a fire, "as flames or heat will not consume a dia-
mond, and they are usually recovered in the debris, especially 
where their exact location is known"; that the policy would 
not cover the loss, if the diamond were picked up by some-
one present at the fire, "nor does the contract replace articles 
that are unaccountably missing", and a thorough search was 
suggested, including the sifting of ashes (Tr. 83). Copy of the 
letter was sent the adjuster, and on April 6th he wrote the 
24 * local agent of the apparent *misunderstanding of his state-
. ment; that a diamond is not ordinarily injured by fire or 
totally destroyed; that there was not sufficient fire in the bed-
room to destroy either the diamond or the ring itself (it then 
being supposed that the gold ring or setting had been lost) ; that 
no evidence had been presented showing the stone was destroyed 
in the fire; that should it be recovered and found in a damaged 
condition, he would be glad to inspect it and make further recom-
mendations to the insurance company concerning any claim for 
damage to the stone by fire if receovered (Tr. 84-5). 
Plaintiff's husband was advised by the local agent of the 
position taken by the company by these letters. In fact, he first 
"Says he read the letters to Mr. Griffith, and later he "showed 
them the letters" (Tr. 89, 97-8), and after being so advised, 
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Mrs. Griffith endorsed and depos:ted the draft to her credit in the 
bank on April 8th (Tr. 34, 62, 64). 
The draft contained the words, "which payment constitutes 
full satisfaction of all claims and demands for loss and dam-
age by fire which occurred on March 26th, 1940, to prop-
erty described under Policy No. 73 88 issued at the Marion, Vir-
ginia Agency" (Tr. 34). Griffith was the agent of his wife 
in the transactions (Tr. 29, 62). 
Unlike the Howard case, there was not one word of ad-
vice to the company that she did not accept the draft as full 
~ettlement. Nothing further was heard of the claim until long 
after payment of the draft by the company, the next letter being 
from the-local agent and dated May 3, 1940, (Tr. 90), and 
long after the rights of the parties had been fixed and the 
25 * draft paid. Whatever polite or courteous treatment *the 
state agent may have given these late letters, after plain-
tiff was advised of the position of the company, and with such 
knowledge accepted payment of the draft marked in full settle-
ment, there certain! y was no waiver of the claim on its part that 
the amount of the draft constituted a full settlement and was so 
tendered. If plaintiff did not wish to accept the draft in full 
r.ettlement, upon being advised of the letters from the state agent 
and adjuster, she should at least have withheld it from deposit. 
The normal action would have been to return it and decline 
. the settlement offered, and in fact the settlement agreed to by 
the proof of loss. The effect of not doing so was clearly an 
accord and satisfaction, regardless of what might have been in 
tb~ mind of plaintiff or her husband. 
But even the late letter from the state agent (Tr. 91), if 
properly received in evidence, will be found to have proposed 
that the local agent pay plaintiff "a return premium for the re-
maining portion of the policy after the payment of the loss." 
Plaintiff accepted this suggestion and received credit with the 
local agent for unearned premium of $ 2 7. 3 7. See typewritten 
indorsement pasted on policy. 
Much was said in general terms at the trial of the case that 
the question of subsequent adjustment had been "left open." 
Nothing was left open except the promise of the adjuster to in-
spect the diamond and make recommendations concerning claim 
for damage thereto, if subsequently recovered and found to be 
damaged by fire (Tr. 85, last paragraph of letter). There was 
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no agreement, or even a suggestion, that the draft be accepted, 
and that there be left open the question of further liability in 
case the diamond were not recovered. 
If we are correct, there was no evidence on which to base 
plaintiff's instruction No. 2 (Tr. 138), and it was er-
26* roneous *for reasons given at the time. For the same rea-
son, defendant's instruction A (refused) (Tr. 139) em-
bodied a correct statement of law. 
However, correctness of the instruction will probably not 
be of primary concern in the consideration of this petition, for 
the reason that judgment should be entered in defendant's favor 
on the undisputed evidence, if we are correct in the application 
of the law of accord and satisfaction to this case. 
Upon further consideration, it seems that, even if plain-
tiff's claim had been a liquidated one, acceptance of the draft 
would have constituted an accord and satisfaction under the 
facts of this case. King vs. Liberty National Life Insurance 
Co. (Ga.) 1 S. E. (2nd) 223. Chicago, M. & St. Paul Ry. 
Co. vs. Clark, 178 US 353, 44 L. Ed. 1099. 
27* *3. The court erred in giving instructions 1 and 2 and 
in refusing instruction A (Tr. 13 7-4 I). 
(a) Instruction I is not the law if instruction B is cor-
rect. The objections will be found on page 137 of transcript. 
Enlarging upon the last objection there stated, it will be 
seen that unde: the instruction plaintiff was allowed to recov-
er even though the jury may have believed that she neglected to 
use all reasonable means to save and preserve the diamond at 
and after the fire ( evidence discussed at pages 12-14 and I 8 
hereof.) 
That instruction B is a correct statement of law, we sub-
mit is shown on pages 5-9 hereof. 
(b) Instruction 2 is erroneous and prejudicial. It should 
have been refused and instruction A given. The objections 
were stated at the time it was offered (Tr. 138). 
Reference to the letters and other evidence under second 
assignment of error (pages 22-25 hereof), and to the law of 
accord and satisfaction, beginning on page 20, will demon-· 
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strate, we submit, the correctness of our contentions with re-
gard to these instructions. 
4. The court erred in permitting the introduction of evi-
dence offered by plaintiff. 
Objections running through the evidence so offered relate 
to such questions as the following: 
Griffith, Q. 57, Tr. 21: Q. 58, Tr. 22: Q. 59, Tr. 23-27; 
Mrs. Griffith, Q. 5 2, Tr. 63; 
Hawkins, Q. 21-29, Tr. 77-81; Q. 39, Tr. 86-88; Q. 
41 -48, Tr. 89-96·. · 
28* *The grounds of objections and colloquies between court 
and counsel fully show, we submit, that inadmissible pre-
judicial evidence was allowed to go before the jury; that part of 
it was in absolute conflict with the correspondence on which the 
parties acted, and a part consisted of events after the rights of 
the parties had become fixed. If the court had confined such 
evidence to the correspondence and the action taken by the par-
ties as a result thereof, there would have been no evidence on 
which to base plaintiff's instruction 2, already dealt with. 
If this court should not enter final judgment for defend-
ant, it is respectfully submitted that the errors assigned under 
the third and fourth assignment of error require a new trial. 
However, in view of the lack of conflict in evidence, it is our 
contention that this court can and sh,ould finally dispose of the 
case in defendant's favor. 
*CONCLUSION 
A copy of this petition was mailed Charles H. Funk, Esq., 
Marion, Virginia, one of the attorneys of record for ·plaintiff, 
on March I 3, 1 9 4 1. Original petition and transcript will be 
delivered to the Chief Justice at Abingdon. 
An oral presentation of this petition will be requested. 
If a writ of error is granted, this petition will be adopted 
as the opening brief. 
For the foregoing, and other reasons to be assigned at bar, 
petitioner prays that a writ of error and supersedeas be award-
·~d it and that upon final hearing the order complained of be 
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reversed and final judgment entered in its favor, or failing 
therein that the order be reversed and the case remanded for a 
new trial. 
MERCURY INSURANCE COMPANY, 
DONALD T. STANT, 
BRADLEY ROBER TS, 
Attorneys for Petitioner. 
By Counsel. 
I, Donald T. Stant, an attorney practicing in the Supreme 
Court of Appeals of Virginia, do certify that in my opinion the 
final order of the Circuit Court of Smyth County, Virginia, 
in the foregoing suit should be reviewed by said court. 
Given under my hand this the 13th day of March, I 94 I. 
DONALD T. STANT. 
Rec'd March 13/ 41. 
P. W. C. 
April 16, 1941. Writ of error and supersedeas awarded 
by the Court. Bond $800.00. 
M.B. W. 
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RECORD 
Virginia: 
Pleas before the Honorable Walter H. Robertson, Judge of the 
Circuit Court of the County of Smyth: 
Be it remembered as heretofore, to-wit: on the 5th day of 
July, 1940, Mrs. Fannie G. Griffith sued out a warrant from 
the Office of W. V. Birchfield, Trial Justice of Smyth County. 
against Mercury Insurance Company, of St Paul, Minnesota, 
in the words and figures following, to-wit: 
WARRANT 
Virginia, County of Smyth, to-wit: 
To the Sheriff or Constable of said County:-
In the name of the Common wealth of Virginia, I command 
you to summon Mercury Insurance Company of St. Paul, Min-
nesota, if to be found in your bailiwick, to appear before me in 
the Trial Justice Court Room in Marion in Marion Magisterial 
District in said county, at Io: oo A. M. on the 29th., day of 
July I 940, to answer the complaint of Mrs. Fannie G. Grif-
fith upon a claim of money for the sum of Six Hundred and 
no/100 . . ..... Dollars ($600.00) due by contract, with 
interest thereon from date judgment I 9 . . . , until paid, and 
.... per cent Attorney Fee additional, and cost expended, and 
then and there make return of this Warrant. Given under my 
hand this July 5, I 940. 
W. V. BIRCHFIELD, 
Trial Justice. 
ORDER ENTERED AUGUST 26, 1940 
This day came the parties, by their attorneys, and upon 
motion of the plaintiff, it is ordered that the defendant, file its 
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grounds of defense herein, and upon motion of the defendant, 
it is ordered that the plaintiff file a bill of particulars. 
For her bill of particulars the plaintiff says that by its 
contract or policy of insurance issued under date of January 21, 
1 9 3 9, and n um be red MF 73 8 8 the defendant insured the house-
hold and personal effects of H. P. Griffith in his dwelling house 
one-half mile west of Marion in Smyth County, Virginia, 
against all direct loss and damage by fire and by removal from 
premises endangered by fire, to an amount not exceeding $ 5, -
000.00. 
By endorsement added to said policy on February 1, 1940, 
the amount covered by said policy was increased from $5,000.00 
to $5, I 00.00. 
By endorsement added to said policy on March 9, 1 940, it 
was stipulated that Mrs. Fannie G. Griffith was the owner of the 
property insured and that loss if any under the policy should be 
held payable to her. 
The original contract of insurance and endorsements add-
ed thereto are now in the possession of defendant. 
And the plaintiff says that on or about March 26, 1940, 
while said policy was in full force, certain household and per-
sonal effects owned by her, located in the premises mentioned 
in said policy and insured under said policy were damaged and 
lost by fire, and that particularly one diamond ring of the value 
of $600.00, then upon the premises and owned by her was lost 
or destroyed by said fire, by reason of which she has sustained 
damages recoverable under said contract of insurance in the 
amount of $600.00. 
FANNIE G. GRIFFITH, 
By Counsel. 
GROUNDS OF DEFENSE FILED SEPTEMBER 16, 1940 
In addition to such defenses as may be made under its plea 
of the general issue, the defendant will rely upon the following 
as its 
Grounds of Defense 
1. There was no direct loss and damage by fire to the 
diamond described in the bill of particulars, under the terms of 
the policy sued on. 
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2. If the diamond was in the residence of insured at 
time of fire, and was lost or damaged, such loss or damage re-
sulted from one of the "hazards not covered" (lines 12- 19, in-
clusive, of policy) and was not damaged or lost by the fire. 
3. The sum of $ 1689.02 was tendered as in full settle-
ment and satisfaction of all claims and demands for loss and 
damage sustained under the policy sued on, and was accepted as 
such. 
DONALD STANT, p. d. 
ORDER ENTERED SEPTEMBER 1 6, 1 940 
This day came the parties, by their attorneys, and there 
upon came the following jury, to-wit: Jas. A. Hatfield, T. 
M. Catron, W. J. Daly, J. B. Leonard, E. E. Diggs, L. E. As-
bury, and H. C. Groseclose, who were duly sworn according to 
law, and at the conclusion of the evidence for the plaintiff, de-
fendant, moved to strike, which motion was overruled, defend-
ant, excepting, and at the conclusion of all the evidence, defend-
ant, again moved to strike, which motion- was again overruled, 
defendant excepting, and the case not having been completed, 
the jury wa:s ad.lourned until tomorrow morning at 9: oo 
o'clock. 
ORDER ENTERED SEPTEMBER 17, 1940 
This day came again the parties, by their attorneys, and 
the jury appeared in Court pursuant to their adjournment on 
yesterday, and having fully heard the evidence and arguments 
of counsel. retired to their room to consider their verdict, and 
after sometime returned into Court and rendered the following 
verdict, "We the jury find for the Plaintiff in the sum of Six 
hundred ($600.00), dollars, J. B. Leonard, Foreman." 
Thereupon, defendant, by counsel, moved the Court to 
set aside the verdict and grant it a new trial herein, for reasons 
to be assigned in writing and filed with the record, which mo-
tion the Court takes time to consider. 
ORDER ENTERED SEPTEMBER 2-1, 1940 
On the r 7th day of September, r 940, and within the time 
allowed by law, defendant moved the court to set aside the ver-
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diet of the jury and to enter final judgment in its favor, or fail-
ing therein. to grant it a new trial, upon the following grounds 
assigned in writing and filed: 
1. The verdict is contrary to law and is without suf-
ficient evidence to support it. 
2. The uncontradicted evidence shows that defendant's 
draft for $ 1689.02 was tendered as in full settlement and satis-
faction of all claims and demands for loss and damage sustained 
under the policy sued on. and that it was accepted as such, and 
with full knowledge of the conditions upon which tendered. 
3. The court erred in giving instructions numbers one 
and two, at the instance of plaintiff, and in refusing instruction 
A offered by defendant. 
4. The court erred in permitting the introduction of cer-
tain evidence offered by plaintiff over its objections. 
And the court being now advised of its decision in the 
premises, doth overrule said motion and every ground thereof, 
and it is accordingly ordered that the plaintiff recover of the 
defendant the sum of $600.00, with interest thereon from Sep-
tember 17, I 940, until paid, and her reasonable costs, which 
action of the court in overruling said motion, in refusing to 
enter final judgment in its favor, and in refusing to grant it a 
new trial, said defendant excepts. 
And said defendant indicating a desire to apply to the 
Supreme Court of Appeals for a writ of error and supersedeas, 
the execution of this judgment is suspended for ninety days 
from date hereof, conditioned upon said defendant, or some-
one for it, executing a suspending bond in the penalty of $200.-
00, conditioned according to law, within fifteen days from this 
date. 
CLERK'S CERTIFICATE 
State of Virginia, 
County of Smyth, to-wit: 
I. H. L. Kent, Clerk of the Circuit Court of Smyth Coun-
ty, Virginia, do hereby certify that the foregoing is a true trans-
cript of the record in the case of Fannie G. Griffith against 
Mercury Insurance Company, lately depending in said court. 
I further certify that notice of the application for this trans-
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cript has been duly given to counsel for the plaintiff, as re-
quired by law. 
Given under my hand this 17th day of February, I 94 r. 
H. L. KENT, Clerk. 
Fee for transcript $7.20. 
VIRGINIA: 
In the Circuit Court of Smyth County 
Mrs. Fannie Griffith, 
vs. 
Mercury Insurance Company, 
Plaintiff 
Defendant 
STENOGRAPHIC REPORT OF TESTIMONY AND 
OTHER INCIDENTS OF THE TRIAL THEREIN 
AND CERTIFICATE OF EXCEPTIONS 
page 2 ] ORDER 
This day came the parties, by their attorneys, and the de-
fendant, by counsel, tendered to the Judge for signature a steno-
graphic report of testimony and other incidents of the trial in 
the above-styled case, and Certificate of Exceptions; and. it ap-
pearing to the Court. in writing, that C. H. Funk and B. L. 
Dickinson, Attorneys of record for the plaintiff, have had 
reasonable notice that said stenographic report of testimony and 
other incidents of the trial and Certificate of Exceptions would 
be presented at this time and place to the Judge for his signa-
ture, the said stenographic report of testimony and other inci-
dents of the trial and Certificate of Exceptions, was on this the 
r 7th day of February, r 941, within sixty days from the time 
final judgment herein was entered, received, signed, and sealed 
by the Judge of this Court, and ordered to be made a part of the 
record in this case. 
page 3 ] VIRGINIA: 
WALTER H. ROBERTSON, 
Judge. 
In the Circuit Court of Smyth County. 
Mrs. Fannie Griffith, 
vs. 
Mercury Insurance Company, 
Plaintiff, 
Defendant. 
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Stenographic report of all the testimony, together with all 
the motions, objections, and exceptions on the part of the res-
pective parties, the action of the Court in respect thereto, all the 
instructions, affered, amended, granted, and refused, and the 
objections and exceptions therto, and all other inddents of the 
trial in the case of Mrs. Fannie Griffith, plaintiff, v. Mercury 
Insurance Company, defendant, tried in the Circuit Court of 
Smyth County, Virginia, at Marion, on September 16 and 17, 
1940, before the Hon. Walter H. Robertson, Judge of the Cir-
cuit Court of Smyth County, and a jury, in the Circuit Court 
of Smyth County, Virginia. 
APPEARANCES: 
C. H. FUNK, Esq., of Marion, Virginia, 
B. L. DICKENSON, Esq., of Marion, Virginia, 
Counsel for Plaintiff. 
page 4 ] DONALD T. ST ANT, Esq., of Bristol, Virginia, 
Counsel for Defendant. 
The Jury was called, sworn, examined, selected, and sworn 
to try the issues joined. 
The witnesses were called and sworn. 
Opening statements were theri made by Mr. Funk on be-
half of the Plaintiff, and by Mr. Stant on behalf of the De-
fendant. 
THEREUPON, the plaintiff, to maintain the issues on 
her behalf, introduced the following evidence, to-wit: 
H. P. GRIFFITH, the first witness, called by and on be-
half of the Plaintiff, being first duly sworn, was examined and 
testified as follows: 
DIRECT EXAMINATION 
By Mr. Funk: 
Q. 1 Your name is H. P. Griffith? 
A. Yes, sir. 
Q. 2 Where do you live, Mr. Griffith? 
A. About a mile and a quarter west of town. 
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Q. 3 Are you the husband of Mrs. Fannie Griffith? 
A. Yes, sir. . 
Q. 4 Mr. Griffith, state whether or not you had a policy 
of insurance on your household and personal effects with the 
Mercury Insurance Company? 
A. Yes, sir. 
Q. 5 State whether or not you later had that 
page 5 ] policy transferred to your wife due to the fact that 
the property belonged to her? 
A. Well, the policy, we had carried the policy for a good 
number of years, and I think it was a mistake on the part of 
Mr. Hawkins when he wrote it that he overlooked it and I men-
tioned it to him later that I thought the policy should have been 
made in her name instead of me inasmuch as she was the own-
er of the property. · 
Q. 6 Mr. Griffith, I hand you a policy and ask you 
whether or not that is the policy issued to you by the Mercury 
Insurance Company? 
A. Yes, sir, I am quite sure that is it. 
Q. 7 \Vhat· is the face value or amount of that policy? 
A. $5,000.00. 
Q. 8 When was it issued? 
A. Tb2 2 mt day of January, 1939. 
Q. 9 And by what agency was it issued? 
A. Hawkins Insurance Agency. 
Q. r o Is that the agency run by Mr. W. W. Hawkins 
over here in the Graybeal Building? 
A. Yes, sir. 
Q. 1 1 Do you wish to file that as a part of your testi-
mony in this case? 
A. Yes, sir. 
NOTE: Said insurance policy heretofore identifi-
ed by the witness, . was thereupon received in evidence, 
marked Griffith Exhibit No. r, and is filed herewith: 
page 5-a ] GRIFFITH EXHIBIT NO. r, IN-
SURANCE POLICY 
(See Manuscript) 
page 6 ] Q. 12 Mr. Griffith, state whether or not during 
the life of this policy, while it was in force, you had 
a fire loss? 
Mercury Insurance Co. vs. Fannie C. Griffith 3 1 
H. P. Griffith 
A. Yes, sir. 
Q. 13 What date did that take place?· 
A. March 26, 1940. 
Q. 1 4 What time of the night or day did it take place? 
A. Around 2: 3 o in the morning. 
Q. 15 Just tell the Court and Jury in as few words as 
possible just what took place down there? 
A. Well, I had this ring I had bought my wife some six-
teen or seventeen years ago before we were married, and on Sun-
day, which was Easter Sunday, we had quite a bit of snow, and 
on the way out of the driveway into the road to go to church 
our car slewed out of the road, and I was unable to get it back 
into the road. In the afternoon we put on some heavier clothes 
and went out to get the car back in the driveway, and we was 
putting some sacks under the wheels, and in doing that she hit 
her hand on the fender, or bumper, or something about the car, 
and knocked the diamond loose in the setting. When she pull-
ed her glove off it was loose in there. She taken the diamond 
back to the house and laid it up somewhere. On Monday I 
came up town and got a box at the Parks-Belk Store from the 
manager, and told him what I wanted it for. It was late in 
the afternoon when I got back home, and being so late I told 
my wife, "It is so late now, we will fix it up in the 
page7 ] morning and get it in the mail." And I laid it up on 
the chest of drawers in the room there we seldom use, 
just a spare room. That was something around four o'clock 
in the afternoon in the winter time, which was about dark on 
that particular day. There was no one in the room at any time 
thereafter that I know of, that is me or my wife, and there was 
no one else there at all. 
That morning sometime about two or two-thirty I was 
wakened by my dog in the house scratching on the door, and 
when I opened my eyes, it was a rather moonlight night, I saw 
smoke coming in my window, and I woke my wife and I got 
up and opened the bedroom door into the hall, and I could see 
it looked like the front of the house was all in a mass of flames. 
I was afraid to get to my own telephone on account of getting 
trapped by the flames, and I sent her to Mr. Anderson's, my 
next door neighbor, to call the fire department, which he did. 
I got out and got the dog out, and had got out a piece or two 
of furniture when she got back with Mr. Anderson, who asked 
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me if I had anything valuable in the house. I told him I had 
this ring in the room, and some money on the desk in another 
room adjoining this, and also there· was a gun in there that was 
loaded. He said he was going in to make an attempt to locate 
it, and I suggested he not try it until the firemen got- there, for 
I didn't thlnk there was anything in there valuable enough to 
take a chance on your life in going into a place like 
page 8 ] that, but he insisted, and he went on. There was also 
some false teeth in there too. So he later came out 
with part of the teeth, the two sets of teeth, and the little box 
that the ring was in, and the ring, but he didn' have the stone, 
and he said he didn't see any sign of the money. Of course it 
was paper money and easily burned up-of course that was in 
the other room. 
Then when the firemen came and got the blaze out-I 
don't know just who all had gone in there making a search or 
even to look at things, but anyway my wife went into the room 
after it got to where she could get in there and searched for the 
ring and looked for the stone-
By Mr. Stant: 
Were you present? 
By the Witness: 
Yes, sir, I was there at the house somewhere, might have 
been at the door", I don't remember-but afterwards I was in 
the room with another neighbor between the fires, as was men-
tioned-of course this was an unusually cold night, it was down 
around zero, probably two degrees above zero-water was 
free:.zing just about as fast as it was falling, because they le.ft a 
hose there and it connected up if the fire should break out 
again-they didn't have water enough to wet all the rubbish 
and stuff, and when it broke out again the thing was froze 
solid from end to end, and by the time the fire department got 
there again damage was done to the upper part of 
page 9 ] the house. 
Q. I 6 It was about two thirty when the first fire 
occurred. About how long was it after that until the house 
caught again, or began to burn again, and the fire company was 
called back? 
A. It must have been about four o'clock. It wasn't any-
where near break of day. I messed with the hose a few min-
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utes to see if I could get water through there before I sent the 
alarm in again-possibly five minutes doing that. 
Q. 17 When did you buy that diamond ring? 
A. It must have been about 1922 or 1923. 
Q. 18 What was the size of the ring? 
A. It was 1. 3 2 carat-one and a third carat. 
Q. 1 9 What did the ring cost you? 
A. The stone alone cost me $600.00. 
Q. 20 Have you since the loss of this ring had that ring 
valued by the jewelers you had set it, or remount it, in New 
York from time to time when it needed remounting? 
A. Yes. 
By Mr. Stant: 
I don't believe, your Honor, there is any use to ask a ques-
tion like that. 
By Mr. Funk: 
You don't deny the value of the ring? 
By Mr. Stant: 
No, I don't mean that. He can tell us what he knows 
about the value, but we don't want him saying what somebody 
else said. 
By Mr. Funk: 
We have a letter from those people, if you will al-
page Io ] low us to introduce it. 
By Mr. Stant: 
I will do that if you will allow us to introduce a letter we 
have, in case we want to use it, and which I will show you. The 
man couldn't come here on account of arthritis. 
· By Mr. Funk: 
Is it in regard to the value of the ring? 
By Mr. Stant: 
This question may not come up, but if it does we want to 
use the letter. (Handing letter to Mr. Funk.) 
By Mr. Funk: 
I think that will be all right, if you want to introduce it. 
Q. 21 I have a letter here from the firm of Schiess-Har-
wood Company, 2 West 46th Street, New· York. Do you 
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wish to introduce that letter as a part of your testimony? 
A. Yes. 
NOTE: Said letter above referred to, was thereupon 
received in evidence, marked Griffith Exhibit No. 2, and 
is in the words and figures as hereinafter copied. 
Q. 22 Just read the letter to the Jury? 
A. First, I will explain this letter. These two gentlemen 
are two gentlemen I have known for several years and are im-
porters of diamonds, and I have bought in the last few years 
some eight or ten thousand dollars worth of diamonds from 
them, when I was in business here in Marion, and 
page 11 ] they are the people who mounted the stone the last 
time it was mounted before we had the fire. I have 
been told at different times, and they had told me in New York 
on various trips that my diamond was well worth what I gave 
for it. 
Q. 23 You need not go into that. Did you write them 
a letter to which this letter is a reply, asking them their valua-
tion on the ring? 
A. Yes, sir. 
Q. 24 Now read the letter? 
A. All right. 
NOTE: Said letter, Griffith Exhibit Exhibit No. 
2, was thereupon read to the Jury, being in the words and 
figures following, to-wit: 
GRIFFITH EXHIBIT NO. 2 
SCHLESS-HARWOOD CO. 
DIAMONDS 
2 West 46th Street. New York 
May 20, 1940 
Mr. H. P. Griffith 
Marion, Virginia 
Dear Sir: 
We are in receipt of your letter of May 16th in reference to 
a diamond which we had remounted for you. 
In accordance with our records we remounted this ring for 
you, and were compelled to use a setting for a - 1-4 Ct diamond 
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However you are correct when you state that the stone weighed 
1. 3 2 Carats, for the 1 1-4 Ct mounting takes a diamond weigh-
ing from 1 1-4 Cts to 1 .38 Cts. 
A blue white and a perfect diamond of this 
page 12 ] size would cost wholesale approximately $400.00 
to $450.00 per Carat. It would retail for cash ap-
proximately 50 per cent above this price. 
In view of the fact that both Holland and Belgium have 
been invaded, and the cutting of diamonds becomes a great un-
certainty in the future, we would not be surprised that there 
will be a great increase in price in the near future. 
Should you wish us to duplicate this ring we will try to 
do so to the best of our ability, using the same style mounting, 
which also contained small diamonds on the side of the shank. 
You would have to figure about $40.00 for such mounting at 
the present tjme. · 
MJS:SO 
Very truly yours 
SCHLESS-HARWOOD CO, Incorporated 
By M. J. Schiess 
Q. 26 Mr. Griffith, from whom did you purchase this 
diamond? 
A. From a gentleman by the name of Ewald who was 
buyer and manager for a chain of stores in east Tennessee and 
southwest Virginia, part of Kentucky and North Carolina. 
Q. 27 Mr. Griffith, have you ever seen this diamond 
since that fire? 
A. I haven't seen it since the afternoon prior to the fire. 
Q. 28 Now you stated you had some insurance on 
page 1 3 ] your household and personal effects to the amount 
of $5,000.00. State what, if anything, was done 
in regard to reporting this loss to the company in an effort to 
settle the loss? 
A.· Well, I notified Mr. Hawkins the next morning, and 
I believe he came down and told me to leave everything like it 
was, that the adjuster would be there the next day, in the after-
noon, I believe. 
Q. 29 Is Mr. Hawkins the agent for the Mercury Insur-
ance Company who wrote this policy? 
A. Yes, sir, that is right. 
Q. 30 Did the adjuster come? 
Supreme Court of Appeals of Virginia 
H. P. Griffith 
A. The adjuster came in the afternoon. In the mean-
time Mr. Hawkins asked me to make a list of the merchandise 
or property damaged or destroyed, which we did, and when the 
adjuster came we settled on the damage to the house. And 
when he came to the personal effects, clothes, etc., when he 
came to the diamond, he said the diamond wasn't covered by 
the policy. He didn't say it was not destroyed, or this and that 
and the other. 
By Mr. Stant: 
Who are you talking about now? 
By Mr. Funk: 
Talking about Mr. McFern. 
By the Witness: 
So I referred the matter to Mr. Hawkins. 
Q. 31 Was Mr. Hawkins there at that time? 
A. Yes, sir. 
Q. 3 2 Tell what took place when Mr. Hawkins was 
there, what Mr. McFern said and what Mr. Hawkins said? 
A. I said "Mr. Hawkins, I have been .... " 
page 14 ] By Mr. Stant: 
Will you let me get it straight in my mind when and 
where this took place? 
By the Witness: 
This was at the house on the day the adjuster came there, 
on about the 28th I guess it was. 
Q. 3 3 Go ahead. 
A. So when he said it was not covered by the policy, I 
told Mr. Hawkins, "If I have been paying for something that 
is not covered, that is something else." So Mr. Hawkins en-
tered into a little argument with Mr. McFern, the adjuster, as 
to whether it was covered or wasn't. So any way that was 
passed up and we went through the rest of it. 
Q. 3 4 State whether or not the ring, Mr. Hawkins main-
tained, was covered by the policy? 
A. He said the ring was, and he was sure it was, and he 
thought he could convince him by the policy. 
Q. 3 5 And Mr. McFern maintained the ring was not 
covered? 
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A. That is right, and he had a policy there, I believe he 
produced it at that time, which was an exact copy of the policy 
I had. 
Q. 3 6 A_ll right. After Mr. McFern denied the ring was 
covered by the policy, state what you stated to Mr. McFern, 
and what took place right there with regard to the ring? 
A. I believe-I think I told Mr. Hawkins if I had been 
paying for something that was not insured, that was just a 
matter I am out, or something to that effect-I 
page 15 ] don't remember the exact words-but anyway I 
passed that up to Mr. Hawkins to_ handle as he is 
the one that had insured it, and I had added a thousand dollars 
to the principal of the policy to take care of that particular ring 
and another one I had some time back, I don't remember, some 
few years ago. Of course he later took it up and instructed me 
that the ring were insured. After we went over the other prop-
erty there and agreed on the value of the damage, etc., I came 
up to Mr. Hawkins' office with Mr. McFern and Mr. Hawkins, 
and we settled on the value of it all. Then the next day, the 
weather had warmed up some-
. Q. 3 7 Just wait a minute right there. I will ask you 
whether ·or not this book called "Household Inventory" is the 
book furnished you by the Hawkins Insurance Agency? It is 
or not? 
A. Yes, sir. 
Q. 3 8 And in that you list your articles? 
By Mr. Stant: 
We want to make an objection to that. This book is 
nothing but a book which the agents furnish in order that the 
assured may keep a list of what they have in theit; houses, and 
that, of course, you will agree was made up before the fire. It 
is not a list of what was in the house at the time of the fire, or 
what was damaged. That is just one of those inventory books 
in which you can put down what is in your house so in case 
you have a fire it will help you to remember what is 
page I 6 ] there. That has nothing in the world to do with 
this claim. The fact that he listed a diamond there 
before the fire when the policy was taken out, or before the 
policy was taken out, has nothing to do with this contract. 
There is no question about the contract covering a diamond ring 
if it is lost by the fire under the terms of the policy. So when 
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you get right down to the contract, whether this thing is listed 
or not in a book which he made up of what he had in his house 
before he took out this or some other policy of insurance just 
simply doesn't have anything to do with this case, and throws 
no light on it. We object to its introduction. There might be 
something in there that was not covered by the insurance, or 
there might be something in there that when the fire occurred 
was out in another building and not covered by the insurance. 
It has nothing to do with the case. 
By the Court: 
Do you admit the policy covered the ring? 
By Mr. Stant: 
We agree it is part of his insured household goods. There 
is no question about that as far as the coverage goes. 
By the Court: 
With that statement I see no necessity for this. 
By Mr. Funk: 
If he is going to admit that, then there is no use of us prov-
ing it. 
By Mr. Stant: 
I have never made any question about that. There 
page 17 ] has been no question about that between us. 
Q. 3 9 It seems from the very beginning . . . . 
A. I would like to state that list was made up prior to the 
time the policy was issued. 
Q. 40 They are not denying the ring was covered by the 
insurance. Mr. Griffith, after this fire, just state what you did 
in an effort to find that diamond? 
A. Well, the first day after the fire Mr. Hawkins said not 
to bother anything until the adjuster came, which we didn't. 
The next day he came and most of the day was spent with him, 
and all the stuff being wet and cold in there it was almost be-
yond human endurance to be in there any length of time mak-
ing a search for anything. On the third day-and in the mean-
time I kept everybody out, allowed no one in there at all, or 
near where anything were damaged. I came up town and 
bought at the ten cent store a large meat fork that you stir meat 
in a pot with, and because that mess of rubbish was wet and 
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froze, and big pieces of beaver board some foot or two square 
was in the floor and all, I considered it impossible to run it 
through a sieve in any manner, and me and my wife took this 
fork and got down on our knees and moved all of the stuff by 
little bits at a time looking for this stone, and all that we found 
was three or four of the teeth out of the plate that 
page 1 8 ] Mr. Anderson had failed to get-the plate had 
burned and we found three or four of those teeth 
that I presented here at the other court, and I forgot to bring 
them this morning, but I think they will all admit we had them 
here at the other court. 
Q. 41 How much of your house was burned, and how 
much of the furniture was burned, Mr. Griffith? 
A. Well, there was a hole burned in the floor about 3 6 
inches from this dresser about a foot wide and three or four feet 
long. This was a double floor. The varnish on the furniture 
in there was scorched and crumbled up on it. The pictures on 
the wall had been burned and smoked beyond recognition, and 
the bed in this room, the head of it was burned, and the bed 
rail was burned in two. The bed covering was burned to some 
extent, and the mattress was burned. This fire was in one cor-
ner of the room and of course the plaster and stuff had fallen 
off of practically the entire room. 
Q. 42 Was any of the partition burned, or scorched, or 
anything? 
A. The partition was burned, I believe, about all out be-
tween those two rooms. · 
Q. 4 3 Was there a basement under this room? 
A. No, sir. Well, no basement-there was quite a bit 
of space under there, possibly three or four feet between the 
ground and the floor. 
Q. 44 State whether or not you had a radio or grapha-
phone burned? 
A. In the other room I had a large combination 
page 1 9 ] radio -ind talking machine that was burned. I had 
a three-piece living room suite, that was a large set-
tee and two large upholstered chairs, and they were completely 
burned up- there was no piece found any larger than probably 
the size of your hand. I had a large flat-top oak desk, not as 
large as this table (indicating) but probably between one-half 
and two-thirqs this size which was next to the wall where this 
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piece of furniture was that had this piece of jewelry and the 
teeth both on it, and it was completely burned up. There's not 
a piece of that left. Practically everything in the adjoining room 
was burned up. 
Q. 45 Mr. Griffith, after you and your wife searched 
with that fork through all that debris, were you able to find 
that diamond stone? 
A. No, sir? 
Q. 46 Where was it the last time you saw it, the dia-
mond ring-where was it as far as you know? 
A. It was in the house setting in this little box. 
Q. 4 7 A wooden box? 
A. No, a little pasteboard box. 
Q. 48 Where was the box? 
A. On the chest of drawers. 
Q. 49 Was the mounting there with it or not? 
A. Yes. 
Q. 5 o Now when Mr. Anderson came out of that room, 
I believe he brought out your teeth, or a part of them, and some 
other things, including the mounting that this stone was in. Is 
that right? 
A. That is right. 
page 20 ] Q. 5 1 How many times did he go back in that 
room? 
A. Well, he must have been in there several times, but I 
don't remember but just the one time, this particular time, be-
cause t~w tre company was there and got it out. 
Q. 5 2 We will get back to the settlement. After the 
fire you say you and Mr. McFern and Mr. Hawkins came to his 
office. Did you afterwards receive a check on this loss of your 
furniture? 
A. I received a check on the damage to the house and one 
on the furniture and personal effects. 
Q. 53 How much was the check you received on the 
furniture and personal effects? 
A. Well, the check came in on the house and also on the 
furniture and pers~mal effects, and I accepted the check on the 
house, but I refused the check on the personal effects. 
Q. 54 Why did you refuse the check on the personal ef-
fects? 
A. On account of between the time of the fire and this 
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check coming in, Mr. Hawkins had instructed me that he had 
informed the home office that the ring was covered and pro-
tected by the policy, and as we had made settlement leaving the 
ring out I would not accept the check in settlement on that ac-
count. 
Q. 55 Who held that check in the meantime? 
A. Mr. Hawkins held the check I suppose. 
Q. 5 6 During that time did he further negotiate with 
the insurance company by correspondence? 
A. He did. 
page 21 ] Q. 5 7 When that check was delivered to you for 
$ 1 689.00 was it the understanding that the ring 
was not included in it and had not been settled for? 
By Mr. Stant: 
I object to that, your Honor. He says the thing was con-
ducted by correspondence by Mr. Hawkins, who was not the 
adjuster for the company. He is a general agent who writes 
policies. He is here, and if they have any correspondence from 
the company they can introduce that. 
By Mr. Funk: 
I am not asking for the correspondence. 
By Mr. Stant: 
He can't ask a question like that I submit and have it bind-
ing upon the company in any way. 
By Mr. Funk: 
If your Honor please, here is a man who has had a loss un-
der a fire policy. Who can he contact except the agent of the 
company? He can't go to the home office. If he writes to the 
president of the company the chances are they will advise him 
to take it up through the district or local agents. 
By Mr. Stant: 
Let me interrupt, please. I have merely stated our ground 
of objection. If there is going to be an argument about it, I 
think it ought to be in the absence of the Jury. 
By the Court: 
I believe, this question, Gentlemen, was too general. I 
don't remember just who he said delivered the check. 
page 2 2 ] You asked him if it was the understanding-He 
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can show what was said and done, but I believe the 
Jury will have to decide that. 
Q. 5 8 Did you accept that check as full payment of the 
loss on your household goods and personal effects? 
By Mr. Stant: 
I object to the question in that form, your Honor. It is a 
question of fact as to what was done and he shouldn't be per-
mitted to ask the question at all as to some mental reservation 
in his mind. The draft is here and will be shown, and the wit-
ness just isn't permitted to answer that. 
NOTE: Q. 5 8 was read to the Court. 
By the Court: 
Did you accept that check as full payment? I believe I 
will let him answer the question. I think it is going to be de-
termined by what happened between the parties at the time. 
By Mr. Stant: 
Exception. 
A. The check was not accepted in full payment of the 
claim, but with the understanding that I had authority from 
Mr. Hawkins, who I had done my business with for the past 
eight or nine years, to accept the check and I could take the mat-
ter of the ring up in case it was not found during the rebuild-
ing of the house, and under those conditions I accepted the 
check. I had that understanding with Mr. Hawk-
page 23 ] ins who I had done all my business with in the past 
eight or ten years in handling my insurance, and not 
any other agent or representative. He is the man I would have 
appealed to about any insurance question-I know of no one 
else to handle it with. 
By Mr. Stant: 
I want to move to strike that out on the grounds stated 
which I think sufficiently cover it. 
By the Court: 
Overrule the objection. 
By Mr. Stant: 
Exception. 
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Q. 5 9 Mr. Griffith, since that check was delivered to 
you ·and you accepted it under the terms you stated, have you 
had further negotiations with Mr. Hawkins and with the in-
surance company in regard to the settlement of this ring claim? 
By Mr. Stant: 
If your Honor please, if he accepted it with the under-
standing he has stated, that is as far as that ought to go I sub-
mit. If that is the point that he accepted the check with the un-
derstanding with Mr. Hawkins that he mentions, that ought to 
close this sort of evidence. 
By Mr. Funk: 
Why should it? 
By Mr. Stant: 
Because that is not the question we are talking about, and 
anything else you mention might lead into I don't know what-
compromise negotiations or whatever you did there. The rights 
of this company and you have been fixed, and what took place 
between him and Mr. Hawkins after this can't bind 
page 24 ] this company. That is not his function as an ad-
juster. They can go down here and talk back and 
forth all week after this thing happened and you can't bind the 
company. If that would bind the company there would be no 
end to what could take place between a local agent and the in-
sured. After the rights become fixed, if he accepted the check 
as he said, that is the question, and when he accepted it and put 
his signature on it and used it under the conditions he says, that 
is when the rights became fixed, and something subsequent to 
that is not admissible. 
By the Court: 
I was thinking Mr. Griffith said something there about 
some authority of Mr. Hawkins, or someone to investigate it-
Suppose you read his answer. · 
NOTE: As 8 was read to the Court. 
By the Court: 
The answer is not clear to me about what he said to Mr. 
Hawkins. Did you want to say something Mr. Dickenson? 
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By Mr. Dickenson: 
If your Honor please, what I was undertaking to say was 
the position of the plaintiff here is that this matter of the ring 
has been in· controversy or in negotiation ever since the fire. 
The evidence shows that there was a denial of liability by a rep-
resentative of the company, and later an apparent admission 
of liability. In the course of the trial here we have an admis-
sion that the diamond was covered by the policy, 
page 25 ] which apparently was denied at first. In other 
words this matter has been in negotiation all the way 
through. Now Mr. Griffith says that he accepted this check 
only in part payment, and then we undertake to show by the 
next question that there was further discussion and further nego-
tiation of the case in regard to the diamond after the check was 
given. That was the question to which this present objection 
was made, I believe. We think we can show the matter was in 
negotiation and was kept under discussion after this check was 
given, in order to verify what the witness has said that the check 
was not accepted as full payment. The company now takes 
the attitude the check was an absolute and final settlement of 
all claims. I think we are entitled to show, if it is a fact, that 
the company carried on negotiations about this further item, 
this particular item, after this check was given. That is the 
whole point of the question. 
By the Court: 
The check itself hasn't been introduced in evidence? 
By Mr. Funk: 
No, sir. 
By Mr. Stant: 
I have it here, or a photostatic copy of it. 
By the Court: 
I overrule the objection. 
By Mr. Stant: 
Exception. 
NOTE: Q. 59 was read to the witness. 
A. After the house was built and we found no 
page 26 ] evidence by either the carpenters or the basement 
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diggers, and so on, I took it up with Mr. Hawkins 
and he in turn was in correspondence with some of his repre-
sentatives and why there was several letters passed between 
them, I don't know what exactly, but he called me one morn-
ing, and I came to his office, and he said, "You can accept this 
now, you can accept this check now bcause I have a letter here 
from so-and-so that he says gives you the authority to accept it 
and take the matter up later." He has been in the act of try-
ing to get some settlement all the time until suit was brought 
some month or six weeks ago, but all my dealings, as I said be-
fore, have been through Mr. Hawkins as he was the man I had 
done my insurance business with, and he did the correspond-
ence with the company who the policy was on. 
By Mr. Stant: 
I want to specifically renew my objection to that and move 
to strike it out for the reasons already given, and besides that it 
contains hearsay and I think it is highly prejudicial and inad-
missible evidence, because after what took place, as he says, 
and he accepted the check under certain conditions, I don't care 
what he and his agent may have done, there was an adjuster 
furnished by the company and they finished their work, and 
then he goes to the local agent who has no part whatever in the 
adjustment of th_is loss, and then comes and tells us 
page 2 7 ] what the local agent tells him as a result of some 
correspondence he had. I think all this is hight y 
prejudicial. 
By ·the Court: 
He hasn't said he accepted the check unconditionally as full 
settlement of the loss? 
By Mr. Stant: 
No, he said he didn't. 
By the Court: 
He said just the reverse of that. The check itself hasn't 
been introduced. It looks to me like you are going to have 
some question here about contradicting a written instrument 
by parol evidence, but so far I believe the objection is not well 
taken. I think I might say this though, I believe Mr. Griffith 
does answer the questions a little more in detail than the ques-
tions call for. 
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page 28 ] Q. 61 Has your wife ever been paid for this 
$600.00 diamond ring? 
A. No, sir. 
CROSS EXAMINATION 
By Mr. Stant: 
X. 1 Mr. Griffith, I take it from what you have said 
you handled all of these negotiations for your wife, although 
the property and the policy were in her name. That is true, 
isn't it? 
A. I think I handled most all of it, yes, sir. 
X. 2 Is there any part of the adjustment that she 
page 2 9 ] handled? 
A. Just how do you mean that? 
X. 3 I mean just briefly, you were handling and acting 
for her in the transaction? 
A. Well, nothing other than me and her jointly together 
went through the stuff that were damaged and destroyed and 
made up the list. 
X. 4 Certainly you did that together, but I mean with 
the adjuster and then all these talks you had with Mr. Hawkins 
you had them? 
A. Yes, sir, that is right. 
X. 5 Now you and your wife as you say made up a list 
and when the adjuster came you had a detailed list made up in 
which this diamond we are talking about was listed under "front 
bedroom" at $650.00? Is that correct? 
A. I think that included the diamond and the ring, yes 
sir. Not just the stone alone. 
X. 6 Well, I find here, and you can look at it-Is this 
your handwriting or your wife's? (Exhibiting list to witness.) 
A. That is my wife's. 
X. 7 I find listed here one diamond, 1. 3 2 carats, $6 5 o, 
and right under it one ring, $50.00. That is the same ring, 
isn't it? 
A. Well, I will tell you-
X. 8 I am talking about this now. (Indicating list.) 
A. It is copied off at $650.00 where it should have 
been $600.00, for that included the ring and stone both. 
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X. 9 Anyway $650.00 was written in this list, 
page 3 o ] wasn't it? 
A. Yes, she has $650.00 wrote there. That was 
an error. 
X. 1 o And the one ring listed under it, that is the 
mounting we are talking about? 
A. Yes, sir. 
X. I I Listed at $50.00? 
A. Yes, sir. 
X. 12 You were allowed in the settlement $20.00 for 
this mounting, were you not? 
A. I don't recall, but we were allowed something. I 
don't remember what. 
X. 13 That is the mounting that Mr. Anderson handed 
to you, Mr. Robert Lane Anderson, is it not? 
A. Yes, sir. 
X. 14 And you had that mounting-in other words, it 
had been returned to you at the time of the fire? 
A. Yes, sir, returned to one of us, I don't know whether 
to me or to my wife, or what, but anyway he brought it out. 
X. 1 5 Nevertheless, notwithstanding the return, it is 
listed in here and you got paid something for it? 
A. Yes, sir, that is correct. The ring was listed. 
X. 1 6 And it was returned direct to you? 
A. I don't know whether it was given to me or my wife, 
or laid down with the other things and brought out-I would-
n't say. 
X. 17 Didn't he hand it to you and didn't you ask him 
"Didn't you find the stone"? 
A. No, I don't remember it that way. I didn't say that. 
I don't know whether he handed it to me or to my wife, or I 
don't know whether I was present when he came back out of 
the house. 
page 3 1 ] X. 18 You didn't tell the adjuster when he al-
lowed you something for that, that the ring had been 
found, did you? 
A. I don't know whether I thought of it at that time, 
or whether I ever mentioned it. Anyway the ring was lost at 
that time and was never found is the reason I included it in 
there. It was misplaced. 
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X. 1 9 It was misplaced after it was handed back to you, 
wasn't it? 
A. I don't know whether it was handed to me when he 
brought it out because I inquired around and asked if anybody 
seen it, or what become of it. 
X. 20 You had this list on these ten different sheets of 
paper on which the damage to the furniture in each room was 
listed, and your figures totalled $2,561.97. Then there is a 
washer and glider I believe added in Mr. McFern's figures which 
made a corrected total of $2,581.97, and then after these nego-
tiations it resulted in $892.95 being deducted from your figure 
and the rettlement made on $1,689.02? 
A. But the settlement-Do I have a right to speak? 
X. 2 1 I would like for you to answer if those figures 
are correct? 
A. The figures were accepted with this understanding, 
your Honor, that I had been told by the adjuster and was un-
der the impression as I said that the ring was not covered by 
the policy. That is what he said-not that it didn't burn or 
objection like that, but that it was not covered by the 
page 3 2 ] policy and he produced a policy there that was 
supposed to be the same as this saying it wasn't, 
and that is why settlement was made at that time-not that it 
didn't burn, or any possibility like that, but that it was not 
covered. 
X. 22 Didn't he tell you the reason why it was not 
covered-
A. No, he didn't. 
X. 2 3 You haven't let me finish the question yet. You 
answered without knowing what I was going to ask. 
A. I answered what you asked. 
X. 24 I hadn't finished. Let me finish it. Didn't he 
tell you when you had in there that claim for the diamond, that 
it was not covered because a diamond wouldn't and couldn't be 
destroyed in a fire of the character you had? 
A. No, sir, not to my knowledge he didn't. 
X. 25 Now then later on you knew of a letter, you 
knew through Mr. Hawkins of a letter he had from the state 
agent and also from Mr. McFern in which they took that po-
sition, didn't you? 
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A. I believe I can truthfully say I didn't, because I don't 
recall but one letter and Mr. Hawkins usually called me over 
the phone and said so-and-so are the conditions; what must 
we do, or merely told me in brief what it said, and I don't 
remember but one letter I ever read. 
X. 26 Regardless of that, you or Mrs. Griffith after you 
reached this settlement with the undertaking as you 
page 33 ] say for $1,689.02, Mrs. Griffith executed this 
paper called "Sworn Statement in Proof of Loss," 
did she not? (Exhibiting paper to witness.) 
A. That is her signature. I don't know what you call it. 
She signed whatever it is. 
X. 2 7 You took it out to her with the notary to have it 
sworn to, didn't you? 
A. Yes, sir. 
X. 28 I want to read from it: "The cash value of said 
property at the time of the loss was $3,000.00. The whole 
loss and damage as stated under schedule "B" wa·s $1,689.02. 
The amount claimed under the above numbered policy is $ 1 ,-
689.02." 
By Mr. Stant: 
At this point I want to ask you if you will file as an ex-
hibit to your testimony, at our request, that inventory and this 
paper marked "Proof of Loss"? 
By Mr. Funk: 
That is all right sir. 
NOTE: Said inventory heretofore identified by 
the witness, was thereupon received in evidence, marked 
as Griffith Exhibit No. 3, and said "Proof of Loss' here-
tofore identified by the witness, was thereupon received 
in evidence, marked as Griffith Exhibit No. 4, and both 
are attached hereto in their original form. 
page 33-a ] GRIFFITH EXHIBIT N03-INVENTORY 
(See Manuscript) 
page 3 3-b ] FRIFFITH EXHIBIT NO. 4-Proof of Loss 
(See Manuscript) 
page 3 4 ] X. 29 Following the execution of that proof of 
loss dated March 27, I 940, which I believe was the 
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day following the fire, I show you a draft, or a photostatic copy 
of a draft from the Mercery Insurance Company, dated April r, 
r 940, payable to Mrs. Fannie G. Griffith for that suf, or $ r ,-
689.02, which reads, "which payment constitutes full satisfac-
tion of all claims and demands for loss and damage by fire which 
occurred on March 26th, r 940, to property described under poli-
cy No. 7388 issued at the Marion, Virginia Agency,,. and I 
wan to ask you if that is Mrs. Griffith's signature on the back 
of it, if it wasn't signed by her and deposited through the bank 
and said? 
A. Yes, I don't deny receiving that payment. I never 
have. I admit it. 
NOTE: A discussion was had off the record. 
By the Court: 
You haven't got the original check? 
By Mr. Stant: 
This is a photostatic copy. 
By the Court: 
Does he object to that. 
By Mr. Stant: 
He stated that was her signature. 
By the Witness: 
We admit receiving that part payment. Sure. 
X. 30 The stamp on the back of this check shows "The 
Bank of Marion, April 8, I 940." Is that where it was de-
posited Mr. Griffith? · 
A. I suppose so, yes, sir. 
X. 3 1 Wouldn't you know? 
A. I don't know whether I deposited the money. 
page 35 ] My wife may have deposited it, but that is where 
it is supposed to have been deposited. 
By Mr. Stant: 
We would like for that to be treated as an exhibit also. 
By Mr. Funk: 
All right. 
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NOTE: Said photostatic copy of draft heretofore identi-
fied by the witness, was thereupon received in evidence, 
marked Griffith Exhibit No. 5, and is attached hereto. 
GRIFFITH EXHIBIT NO. 5-DRAFT 
(See Manuscript) 
X. 3 2 Now, Mr. Griffith, we had a sketch heretofore 
which I would like for you to identify as to location-it is 
not accurate, of course, as to measurements or anything of the 
sort, but when this fire occurred this diamond was 
page 3 6 ] in the front bedroom. was it not, of your house? 
A. That is right. 
X. 33 As you go up on your porch and enter your house 
your living room is on the right as you go in and your bedroom 
is on the left? 
A. Yes, sir. 
X. 3 4 The fire you mentioned as being in the other 
room, that was the living room, and the greater part of the dam-
age was-
A. The fire originated right here and burned this par-
tition out. (Indicating on sketch.) 
X. 3 5 It originated in the partition between the living 
room and the bedroom? 
A. That is right. 
X. 3 6 And the section of floor you described as being 
burned out, was that in the bedroom, or both rooms? 
A. It was one piece in this room-
X. 3 7 In the bedroom you are talking about now? 
A. Yes, about twelve inches wide and three or four feet 
long, and over here in the living room a larger portion was 
burned out. 
X. 38 The part you described as so many feet long 
awhile ago, did that have reference to the whole thing? 
A. No, to this part in the bedroom. (Indicating on 
sketch). 
X. 39 The fire, of course, we.nt up in that partition? 
A. Yes, sir. 
Q. 40 Now this chest you were talking about was lo-
cated about where? 
A. Thirty-six inches from right here, from the corner of 
that hole. The door was burned out. (Indicating.) 
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page 3 7 ] X. 4 r What was over on the back side of the bed-
room adjoining what is shown there as a "closet"? 
A. Well, the closet is back here, and it is facing right 
here, and this wall is here, and here is the hole, and here is the 
chest. (Indicating various locations on the sketch.) 
X. 42 Does this show the location of where it was? 
A. No, it was more in this corner, it was more on this · 
side than in the center because there was light socket over here. 
X. 4 3 It faced toward the porch? 
A. That is right, facing toward the front, and it was 
twenty-six inches from that hole because I measured it. 
X. 44 This is merely intended to show the closet loca-
tion, and the bath and dining room, and kitchen, and so forth 
-just to show the approximate location of the rooms? 
A. That is right. and practically all in this room burned. 
X. 45 In the living room? 
A. Yes, except the skeleton of the radio and a table over 
here. (Indicating.) 
X. 46 More damage was in the living room? 
A. Yes. 
By Mr. Stant: 
We would like to have this sketch filed as an exhibit. 
By Mr. Funk: 
All right. 
NOTE: Said sketch was thereupon received in evi-
dence as Griffith Exhibit No. 6, and is attached hereto. 
page 37-a] GRIFFITH EXHIBIT NO. 6-SKETCH 
(See Manuscript) 
page 3 8 ] X. 4 7 You spoke of a bed and mattress being des-
troyed in this bedroom, and I believe the head of the 
bed? 
A. I didn't say destroyed. I beg your pardon. 
X. 48 I will get back to that. The head of the bed was 
up against this partition you are talking about, was it not? 
A. Yes, over the hole. 
X. 49 Between the bedroom and the living room? 
A. Yes. 
X. 5 o So it was directly over this hole next to the par-
tition, part of it was? 
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A. Yes, sir. 
X. 5 1 Concerning the mattress I thought you used the 
word "destroyed". 
A. No, no. 
X. 52 You didn't mean the mattress was burned up? 
A. No, nothing was destroyed in that room, but some of 
it was badly burned. I don't think anything was wholly des-
troyed in that room. 
X. 53 As a matter of fact the top of this dresser or chest 
of drawers, where you last saw your ring at four o'clock on 
Monday, where the little paper box itself was, was not burned, 
was it, and the little paper box itself was not burned in which 
you say the ring and the stone were left by you? 
A. I can't answer that because I don't have any knowl-
edge of handling that box or ring either after Mr. Anderson is 
supposed to have brought it out. I won't say positively I ever 
saw it, but I remember them saying he brought it out. 
page 39 ] X. 54 He did bring it out? 
A. I believe he says he did and I will have to take 
that from his say so. I am of the opinion it was brought out. 
X. 5 5 Was there both a chest of drawers and a dresser 
or dressing table in the room? 
A. That is right. 
X. 5 6 Which is it that was located over next to the 
closet that you were talking about awhile ago? 
A. Let me get straight on that and I think you will un-
derstand it more nearly. 
X. 5 7 I think I will understand it if you answer that. 
I am trying to get if this back here is what you call the chest 
of drawers or dresser. 
A. This is the dresser or dressing table here. (indicat-
ing) 
X. 5 8 That is on this side? 
A. Yes, next to where the fire was. The chest of draw-
ers was over here. (Indicating.) 
X. 5 9 On this side? 
A. Yes, sir. 
X. 60 That is where you placed the ring, on the chest 
l'lf drawers? 
A. Yes, that is right, but it was found over here. Mr. 
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Anderson said he got it over here (indicating), but the last 
time I had it, it was over here, to my knowledge. 
X. 6 r You never saw it from that time on? 
A. No. Of course my wife could have moved it. She 
was in the room she says, but that is something else. 
X. 62 You knew, of course, that diamond was suppos-
ed to be in there, loose in that box? 
A. Yes, sir. 
page 40 ] X. 63 You did not go in, did not enter that room 
at all before Mr. Anderson came? 
A. No, sir. If there had been three in there like it I 
wouldn't, and I insisted on him not going. I told him nothing 
in there was valuable enough to go in there for the condition 
the room was in. 
X .. 64 The room was mostly filled with smoke, and that 
gave him difficulty in staying in there? · 
A. It was full of blaze when I came out. 
X. 65 When you came out? When you came out from 
where? 
A. From the other bedroom when I was wakened. 
X. 6 6 I believe you told him there was a lo~ded pistol 
in there, and suggested that he get that out, didn't you? 
A. No. I told him there was one in one of these rooms. 
and to watch out for it, that it was loaded. 
X. 67 You didn't ask him to get it? 
A. No. 
X. 68 What did you first ask him to get when you 
knew he was going in that bedroom? 
A. I didn't ask him to get anything; he merely asked me 
what I had in the room, what valuables I had in the room, and 
I told him where I thought so and so was at, which included 
the items which I have mentioned. 
X. 69 At the time he went in there the smoke was the 
thing that gave him concern, wasn't it? 
A. I think he said so, yes, that it ran him out two or 
three times. 
X. 70 After what you call the first fire, between 
page 4 1 ] that time and the second fire, did you go in this bed-
room at all? 
A. Yes, sir. 
X. 7 I With whom? 
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A. I was with Mr. Copenhaver, a neighbor-I was in 
:here twice or probably three times. 
X. 73 Between the two fires? 
A. Yes, sir. 
X. 7 4 You walked over the floor? 
A. Yes, and looked for it, and I would like to bring that 
~itness here if you doubt that. 
X. 75 You went to bed between the first and second 
ires, didn't you? 
A. No, sir, I do not say I went to bed. 
X. 76 Didn't you move out in the garage? 
A. Yes, sir, we moved out in the garage between the two 
ires. 
X. 77 As far as you know Mrs. Griffith didn't go in-
o this room up to the time Mr. Anderson came? 
A. No, I know she didn't, because I wouldn't have let 
1er go in there. 
X. 78 And both of you, I take it, knew, or thought that 
he diamond was in there? 
A. Certainly. I said I wouldn't go in there if there had 
>een a half-dozen rings in there under the condition existing. 
t would have been foolish is all, and as I told Mr. Anderson 
here was nothing valuable enough to go in there and risk your-
elf in the condition the room was in when I first saw it. 
X. 79 When you first saw it you didn't go in there? 
A. I couldn't have gone in there at first. 
,age 42 ] X. 80 And you didn't go when Mr. Robert Lane 
Anderson went? 
A. Nosiree I didn't. 
X. 8 1 And not until after the first fire was out did you 
o in there? 
A. That's right. I had that much sense. I didn't go 
.ntil I knew it was safe to go. 
X. 8 2 Did you have in your mind when this fire oc-
urred that the ring was in there lying loose on the chest? 
A. Yes. 
X. 83 Did you look on the dresser when you went in 
,etween the first and second fires, or on the chest of drawers, 
:>r it? 
A. Yes, sir. 
X. 84 Was the box there then? 
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A. No, sir. 
X. 85 What had become of that? 
A. I suppose Mr. Anderson took it when he found thE 
other stuff. I have taken that for granted as that has been m} 
acceptation of it, but I don't recall seeing it. 
X. 86 You don't recall him handing you the ring? 
A. No. 
X. 87 You were just outside the door when he went in? 
A. No, I was out in the yard, and was out there when 
he came back. I remember finding the gun in the window sil] 
of one of the windows and sticking it in my coat later on. 
X. 88 You say you went in there after the first fire and 
walked over the floor and looked around and on the chest of 
drawers and didn't find the diamond? 
A. No, sir. 
X. 89 Did you look anywhere else at that time? 
A. That is all, I looked around in the room and 
page 4 3 ] in the end there. 
X. 90 The chest of drawers after the first fire, to 
what extent was it damaged? 
A. Well, the varnish on it had been scorched, and a lot 
of heavy plaster had fallen on it, and the glass had been heated 
to where it had burst into many pieces like heat will naturally 
burst glass, and the paper behind it was scorched. 
X. 9 1 The chest of drawers had a glass behind it? 
A. No, the chest of drawers did not. I am talking about 
the dresser. 
X. 9 2 We are dealing with both of them. 
A. The chest of drawers didn't. I don't think the varn-
ish was damaged on top of it, but it was on the side. 
X. 93 Did it have a cover of some sort over the top of 
it? 
A. No, I think there was a little chest of a thing on top 
of it as well as I remember. 
X. 94 That was still there? 
A. No, it was in the floor. 
X. 9 5 That was loose on the chest? 
A. Yes. I don't think there was a cover on it-might 
have been I don't know. 
X. 96 There were other things on top of that chest 
that hadn't been destroyed by the fire, were there not? 
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A. No, I think that chest was all that was on there-
might have been a little picture on it, either on there or on the 
wall above it. 
X. 9 7 You think the ring and this box were all 
page 44 ] that was on this chest? 
A. That little cedar chest, that was the permanent 
place we always kept it over a period of years, and I have in 
mind it was there. 
X. 98 That was the only thing on top of it? 
A. That is the only thing except - That is where I 
thought I placed the ring that evening when I came back from 
town. I have thought over it, and it could have been possible 
I placed it on the dresser, but I have always thought I placed it 
on the chest of drawers, and my wife may have moved it. 
X. 9 9 YOU set the box in that room yourself with the 
loose stone in it? 
A. Yes, sir. 
X. 1 oo At four o'clock that afternoon. Did you open 
the box and leave it sitting open on the top of that chest? 
A. I think I did, yes, sir, because I stuck the ring in there 
and laid the stone up on top of the little plush. 
X. r o I You think the ring was stuck down in the lit-
tle padded part of the box? 
A. As far as I know that is right. 
X. r 02 The ring was laid up on this velvet? 
A. Yes, sir. it's put there for that purpose. 
X. 1 o 3 You think the box was open? 
A. I am sure it was. 
X. 104 It had a little hinged top, didn't it? 
A. This one didn't have a hinge to it. We had it a long 
time and it had been mashed. We had had it for several years. 
X. 105 You got this particular box at the jewel-
page 45 ] er's that day, didn't you? 
A. No, I got a box to send it away in. This was a 
little box about a half or three-fourths of an inch square a lit-
tle ring box I am speaking of. It was a shipping box I got up 
town. 
X. 106 Did you leave the top off the box knowing the 
stone was loose and out of the setting? 
A. No, I had no thought of that. I didn't leave it off 
for any purpose. I could have had no reason to. 
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X. 107 I meant did you leave the top off purpo~ely or 
by mistake, or do you know why you didn't close it up with the 
stone loose as it was? 
A. It would have been no more to closing it. We were 
the only two there. There would have been nobody in there, 
and no occasion for it to be monkeyed with or messed with, or 
knocked off. 
X. 108 Were you in the habit of leaving that ring or 
any other ring out on the dresser or in places like that? 
A. Well she wore the ring most of the time. 
X. 109 Or other rings? 
A. No, not regularly. I will say no, s1r. 
X. 1 1 o I believe there was a ring recovered after the 
fire in another room? 
A. My personal ring was in our bedroom that we slept 
in, in a box on the dresser in that room. 
X. 1 1 1 That wasn't damaged at all back there? 
A. No, sir, there was no fire in that part of the house at 
all. 
page 46 J X. 112 After this first fire, when you went in 
there between the first and second fires, did you look 
on the floor for the ring or for the stone. 
A. Well, I looked a little, as well as I could. The rub-
bish the way you had to get through was piled up two or three 
feet deep. 
X. 1 1 3 What rubbish? 
A. The plaster off the walls and ceiling. We had a nar-
row walk about that size (indicating), between the bed and the 
wall to go back to the closet, and I merely went back to see if 
there was any fire in that closet. I will say one thing, I didn't 
get down and peep through that hole in the dark, or look in 
the dark under the bed. I didn't do that. 
X. 1 1 4 You did look on top of the dresser? 
A. And I looked on top of the bed. 
X. 1 1 5 When is it you took this fork you mentioned 
and made some examination? 
A. That was on the day after the adjuster was there-
that would be the 28th, because Mr. Hawkins told me not to 
bother with it, and I also mentioned the fact to him it hadn't 
been bothered. Nobody had been near it. 
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X. I I 6 Where was it you looked with the fork? 
A. Well, we moved practically all that rubbish in that 
room, we moved it apart. 
X. I I 7 How wide apart were the prongs of the fork? 
A. I suppose probably a half an inch, or near 
page 47 ] that-just a regular large meat fork. 
X. 1 I 8 After making that examination, how was 
the rubbish removed from the room? 
A. It was hauled out. 
X. 119 Shovelled out? 
A. Yes. 
X. I 20 You never got a sieve to put any of the small 
stuff through? 
A. Well, you couldn't sift it. It was wet and froze, 
and stuck together. I don't think it could have been sifted at 
all. 
X. 121 You didn't do that? 
A. If I could I would have done it, because I was told 
all the time that ring was not covered by the policy, and as I 
had been instructed that I would have exercised every means 
to find it. I was the sole looser and not the insurance company. 
I wouldn't have had any occasion not to exercise every possible 
means to have found it. If I had thought the stone was cov-
ered by insurance it might have been some lack in me not hunt-
ing it. 
By Mr. Stant: 
. If the Court please, I submit I would like to have him 
answer the question and not argue the case. 
By the Court: 
Yes, answer the questions directly. 
X. I 22 I would like to know if such ashes that fell 
through the small place in the floor, whether you sifted those 
ashes or not? 
A. No, sir, I did not. 
X. r 2 3 Did you remove, or rather who removed 
page 48 ] this rubbish from the bedroom? 
A. Mr. Dye was the contractor and had it moved 
by some of his men. 
X. r 24 That was how much later? 
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A. That was several days. 
X. 125 When did he start his work up there? 
A. I believe on the following Monday. 
X. 1 26 In the meantime I suppose different people had 
been around there? 
A. Nobody at all except Mr. Dye, and I believe he had 
been there a couple of times, and probably a plumber to make 
an estimate there. 
X. 1 2 7 You mean, Mr. Griffith, you had a fire of this 
character in the night, and for a whole week none of your neigh-
bors came in and were looking around where the fire had been, 
and there was nobody in the house during that week except the 
contractor and plumber? 
A. No, sir, I don't think there was a soul in that room-
even Preacher Carter came down there, and it was extremely 
cold, and nobody was took in there. There was very few peo-
ple there during that week. 
X. 1 28 And then the workmen came. How many of 
them were there when they removed that rubbish? 
A. Well, there were several. I don't know how many. 
X. 1 29 What did they do? Scoop it up and put it out 
through the window and haul it off? 
A. I think they took it out through the door is the way 
they took it out. 
X. 130 But by shovelling it up off the floor? 
page 49 ] A. That's right. took a shovel and raised it up 
like that. (Illustrating.) 
X. 13 1 I believe when this work was done you 
only patched the floor where the hole was? You didn't call 
for a new floor in the bedroom, or you didn't put one down? 
A. No, I think they cut back to where the wood was 
solid and put in a new floor. 
X. 13 2 Don't you know that is what they did? 
A. I say I think that is the way it was done. 
X. 133 Don't you know whether a new floor was put 
in there or not? 
A. No. I don't positively. 
X. 134 You wouldn't know whether the floor was 
patched or a new floor put in? 
:A. I think it was patched. 
X. 135 Don't you know? 
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A. No, I don't. 
X. I 3 6 Do you know anybody that does know? 
A. I had the floor covered with linoleum and cemented 
down soon after and I don't remember. We talked of tearing 
it all out, and they said they didn't think it would be necessary, 
and I think it was patched, but I wouldn't say definitely. 
X. 1 3 7 In the front room, did you replace the front 
brick wall of this residence after the fire? 
A. I don't think the wall was replaced entirely. He may 
have put some new brick in there, but the wall was not entire-
ly replaced. 
X. I 3 8 Don't you know your contract didn't call for 
replacing the wall? 
A. I say he may have put some new brick in there, 
page 5 o ] but he did not rebuild the whole wall. He might 
not ha_ve put any in there, but I would take it for 
granted he did. Probably he did. I know he talked he couldn't 
anchor the 2 x 4' s to something there, and he would have to do 
rnmething el~e. but I don't remember just what it was now. 
X. I 3 9 You were there while this work was being done 
by the contractor, weren't you? 
A. Part of the time. Not much of the time. 
X. 140 What is your business? 
A. I don't have any I am sorry to say. 
X. 141 But you were not there all the time the work 
was being done? 
A. No, sir. I was around where they were working very 
little, and I think the carpenters will vouch my statement. 
X. 142 What was formerly your business? You say you 
don't have any now. 
A. I was in the retail furniture business until I lost my 
health about five years ago, and I haven't done any; for the 
past two years I have been trying to recuperate and I spent most 
of that time in the hospital. 
X. I 4 3 You were in business here in Marion? 
A. Well, part of the time, yes, sir. 
X. I 44 Mr. Griffith, after Mr. McFern came to your 
house whatever took place did take place and Mrs. Griffith sign-
ed that proof of loss, and you had no further communication 
with him on this subject at all? 
A. No. That was very late in the evening-in fact it 
was getting up into the night. 
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was between you and Mr. Haw kins? 
A. No, I never saw Mr. McFern any more that I know 
of. 
X. 146 Those teeth you mentioned, the false teeth you 
had here before, where were they in this bedroom? 
A.· They was two or three found in the bedroom on the 
floor and two or three found down on the ground through the 
hole. 
X. 147 Where did you leave them? 
A. I left them down at the house this morning. 
X. 148 No, I mean the night of the fire, prior to the 
fire? 
A. They were on that dressing table, the vanity, or what-
ever you call it. 
X. 149 Not on the chest of drawers but on the dress-
ing table? 
A. That's right. 
X. r 50 Which was closer to the hole that was burned 
in the floor? 
A. That is where I left them regularly. 
X. 1 5 r They were found and you had them here in 
your hands when you were here before? 
A. We found part of the teeth, I think five or six of 
them, maybe seven, I just don't know. 
X. 1 5 2 Mr. Anderson found some plates that he brought 
out when he first went in, didn't he? 
A. He got_ three pieces and left one. 
X. r 5 3 That is the plates themselves? 
A. Yes. 
page 5 2 ] X. 154 He brought them out intact, with the 
teeth in them? 
A. Yes. These teeth I am speaking about were ones 
found down in the rubbish. 
X. r 5 5 I believe there was a pair of eyeglass frames re-
covered from that room, was there not, from that bedroom? 
A. I don't remember whether they were on the dresser 
or down on the floor. There was a pair in there~ possibly two 
pairs, I think I had two pair there. 
X. 156 But the frames were recovered, were they not? 
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A. Yes, sir. 
RE-DIRECT EXAMINATION 
By Mr. Funk: 
Q. r Mr. Griffith, Mr. Stant was asking you something 
about the floor. Since you have repaired that house what kind 
of floor covering do you have on your floor? 
A. I have inlaid linoleum. 
Q. 2 Is that or not glued to the floor? 
A. Yes, sir it is. 
Q. 3 And was that or not put down at the time or right 
after the time the house was repaired? 
A. Right after the floor was fixed by the carpenters it· 
was put down even before the house was completed. 
Q. 4 Is that or not the reason you don't know whether 
the floor was patched or repaired in full? 
A. Yes, sir. I just don't remember. It's something I 
haven't seen since. 
page 53 ] Q. 5 State why you didn't get a sieve and sift 
the ashes as Mr. Stant asked you why you didn't 
do that? 
A. It was wet and froze, and I don't think there would 
have been anything at all that would have come through it, even 
a very course one. 
Q. 6 I believe you stated your wife made out this list 
of stuff in the house and that was damaged or destroyed by the 
fire. Is that right? 
A. Yes, sir. 
Q. 7 And this column over here on the left lists the cost 
price of each article, does it not? 
A. Yes, sir. 
Q. 8 And in the next column you have "Damaged". 
Is that correct? 
A. Yes, sir. 
Q. 9 And in the next column "Destroyed"? · 
A. Yes, sir. 
Q. 1 o And the value of the article when destroyed? 
A .. Yes, sir. 
Q. 1 1 You have here two tables, cost, $3 o. oo; damaged 
$25.00. Is that what that means? 
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A. Yes, sir. 
Q. 1 2 Now then over here on this list you have a dia-
mond ring, date purchased, I 9 2 2, one diamond stone 1. 3 2 
carats, $6 5 o. oo, and some one has written in there "out". 
A. I did that the day the adjuster said that was not in-
cluded on my policy, I marked it in there. 
Q. 13 You did that when he told you that was out? 
A. Yes, sir. 
page 5 4 ] Q. 1 4 And the total amount of this list-who 
corrected the total there in red, or wrote '' corrected 
total'' there? 
A. I don't know. I think Mr. McFern. 
Q. I 5 You think the adjuster wrote that in. Who 
wrote the "glider" and "washer" that are added to it? 
A. Mr. McFern. 
Q. 16 Making the corrected total $2,581.97? 
A. Yes, sir. 
Q. 17 Then there is a deduction. Who wrote that? 
A. Mr. McFern I am sure. 
Q. 18 Deducting $892.95? 
A. Yes, sir. 
Q. 1 9 The loss and damage being the remainder-$ 1, -
689.02 and is that the amount they paid you? 
A. I think so, yes. 
Q. 20 Was that diamond ring included in that $892.85? 
A. No, sir, and I think the tape there will bear that out. 
Q. 21 The tape shows $2,581.97. 
A. Is it included in there? 
Q. 22 Yes, it is included in that. 
A. Then he took it off in the $800.00, because we mark-
ed it out at the time. 
Q. 23 The $600.00 for the diamond is included in that 
$892.00? 
A. Yes, sir. 
Q. 24 This proof of loss statement you filed made out 
as Claim No. Bri-0-3 3 1-F, who was that made out by? 
A. I don't know. 
Q. 25 Whose name is signed to it? 
By Mr. Stant: 
Are you talking about the typewritten part on the 
page 5 5 ] back now? 
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By Mr. Funk: 
Yes, sir. 
A. I think he made that out in Mr. Hawkins' office. 
By Mr. Stant: 
He had nothing to do with that. That is made up in the 
adjuster's office. 
Q. 26 Who signed that? 
A. H .H. McFern, Adjuster.· 
Q. 27 I will ask you if the back of that doesn't show 
"Inventory of claim filed by assured, checked and corrected by 
adjuster, $2581.97; less deduction, $892.95?" 
A. Yes, sir. 
Q. 28 That is the same deduction he makes here includ-
ing your ring? 
A. That is right. 
Q. 29 That is the amount on the day after the fire that 
Mrs. Griffith filed that proof of loss statement for? 
A. I think that is right too. 
Q. 3 o When that was signed you had been told by the 
adjuster your ring was not covered by your policy, is that right? 
A. Yes, sir, that is right. 
By Mr. Stant: 
I object to him cross examining his own witness on re-di-
rect examination. 
By the Court: 
I think that is a good objection. 
RE-CROSS EXAMINATION 
By Mr. Stant: 
X. I The figures you have just been going over indicate 
that in addition to the ring there were certain other items about 
which the adjuster didn't agree with your figures, 
page 5 6 ] and you reduced them until that total was reached? 
A. That is right. I think one was a mistake of 
$28.00 or $30.00-but they were all agreed errors in the list. 
X. 2 There wasn't much time elapsed betweeh the ad-
justment and the proof of loss, was there-it was just one day 
after the fire, wasn't it? 
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A. I think that is right. 
X. 3 I believe at the same time, and the day following 
also. you reached an adjustment on the building loss? 
A. That was done prior to this. 
X. 4 So they were both done in one day after the fire, 
were they? 
A. Yes, sir. 
Witness stood aside. 
AFTERNOON SESSION 
MRS. FANNIE G. GRIFFITH. the Plaintiff, being first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
By Mr. Dickenson: 
Q. 1 Your name is Mrs. Fannie Griffith? 
A. Yes, sir. 
Q. 2 You are the wife of Mr. Griffith who testified 
here this morning? 
A. Yes, sir. 
page 5 7 ] Q. 3 I believe you are the plaintiff in this case, 
are you not, Mrs. Griffith? 
A. Yes, sir. 
Q. 4 You have sued this defendant for $600.00 for the 
loss of a diamond ring. Please tell the jury whether you own-
ed that ring, and if so how long you had had it? 
A. I owned this ring. It was my engagement ring. Mr. 
Griffith gave it to me about seventeen years ago. 
Q. 5 You have owned it since that time? 
A. Yes, sir. 
Q. 6 Do you know what it was worth? 
A. It was worth $600.00. 
Q. 7 Was it insured, or was your household property 
insured in your name? 
A. Yes, sir. 
Q. 8 And the property was yours? 
A. Yes, sir. 
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Q. 9 Now on the occasion of this fire, please tell the 
jury just where this ring was and what condition it was in. 
A. This ring was in what we commonly called the front 
bedroom. It was out of the mounting, as has been explained 
this morning, it was out due to striking it against the car, and 
it was either on the dresser or on the chest, I am not positive 
which. 
Q. 1 o How did it happen to be out of the mounting? 
A. On the morning before the fire we started out in the 
car and between the garage and the big gate it slid out of the 
road, and that afternoon in getting the car back on the drive-
way, I was helping Mr. Griffith putting sacks and 
page 5 8 ] things like that under the wheel and 'I struck my 
hand against the car somewhere. 
Q. 1 1 Did you find the stone out of the mounting? 
A. Wh~n I. took my gloves off back in the house it was-
n't all the way out, but on pushing it a~d examining it, it came 
the rest of the way out. 
Q. 12 Was that on Easter Sunday? 
A. Yes, sir. 
Q. 1 3 What did you do with the ring after it was dam-
aged Mrs. Griffith? 
A. I took it in this bedroom and put it on either the chest 
or the dresser. 
in it. 
Q. 14 What kind of box was it in? 
A. A little ring box, a cardboard box with a cloth lining 
Q. 15 Was the stone entirely out of the mounting? 
A. At that time it was. 
Q. 1 6 When did the fire occur? 
A. Early Tuesday morning. 
Q. 17 Just tell us what happened at that time, when 
you first knew a bout the fire, and so on. 
A. When I woke up Mr. Griffith was in the floor and 
the dog woke him and in getting up it woke me. The first 
thing that entered my mind was to get this particular dog and 
get out as quick as possible, and as I went out of the bedroom 
door into the hall, the door that opened from the front part of 
the house into this hall, the top panel of it was in flames and 
burning. 
Q. 1 8 Then you went outside the house? 
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page 59 ] A. I went out the back door, and as I went out 
the door I took the dog with me and tied him in the 
dog house, and ran then to Mr. Anderson's. 
Q. 19 How far do you live from Mr. Anderson? 
A. A very short distance. 
Q. 20 Are the houses in sight of each other? 
A. Yes. 
Q. 21 Tell what happened after you got Mr. Ander-
son? 
A. He came to the door-I went to the front door and he 
came to the door and I told him, and he turned around and call-
ed Mrs. Anderson and she turned in the fire alarm w fiile he was 
putting on his clothes and we immediately ran back to our 
house. 
Q. 22 Where was Mr. Griffith then? 
A. He was somewhere about there, about our house. I 
don't know just where. 
Q. 23 He was outside? 
A. He was outside? 
Q. 24 Did you or Mr. Griffith go back into the house 
before the fire department got there? 
A. I didn't and I don't think Mr. Griffith did. 
Q. 2 5 Mr. Anderson went in? 
A. Mr. Anderson went in through a window of this side 
bedroom. 
Q. 26 What was said between you all at that time about 
go:ng in there? Do you recall any conversation there? 
A. Well at the window, they were taking the screen out, 
and Mr. Griffith told Bob not to take any chance on his life re-
gardless of what might be in the house. 
Q. 27 What did Mr. Anderson bring out? 
· A. While I was there at the window he brought 
page 60 ] out some blankets and some pillows off the bed we 
were sleeping on in this side room, and then I don't 
remember what else he brought out. 
Q. 28 How long was it before the fire department got 
there? 
A. A very short time. Possibly ten or fifteen minutes. 
The alarm had sounded before I got back over to our house. 
Q. 29 Did they get the fire put out? 
A. Yes, sir. 
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Q. 3 o Then I believe the fire caught again-it was not 
entirely put out and it caught up again? 
A.. That is right. 
Q. 3 1 How long was the second fire from the first? 
A. I don't know. It might have been two or three 
hours. 
Q. 3 2 Did you go into the house after the first fire, 
Mrs. Griffith? 
A. Yes, sir. 
Q. 3 3 What condition was this room in at that time? 
A. It was jumbled up and the bed clothes a~d things on 
the bed were practically burned, that is the top of them was, 
and it was a heap of blackened mess. 
Q. 34 That wasn't your bed room? 
A. No, that was this front room. 
Q. 35 Was the plaster knocked off the walls? 
A. Yes it was in lots of places. 
Q. 3 6 At that time did you look for this ring or any 
A your other property in there? 
A. Yes, I did. 
Q. 3 7 Did you find anything there? 
page 61 ] A. I found this little chest that was on top of the 
chest of drawers in the floor, and it was practical-
ly burned up. The mirror was still in the floor, but the little 
box itself was almost destroyed, and several things on the dress-
er was in the floor, and some of the things on the dresser I never 
.:lid find. 
Q. 3 8 Did you ever see the ring after the fire? 
A. No, I did not see it. 
Q. 3 9 Did you ever see the box again? 
A. I don't remember whether I saw the box-I just don't 
know. 
Q. 40 What became of the ring, I mean the mounting 
of the ring? Was that found later? 
A. I saw this mounting sometime between these two 
fires, but I don't know where I was or who had it, but I didn't 
see it afterwards. · 
Q. 41 The mounting was there somewhere between the 
two fires? 
A. Between the fires I saw the mounting. 
Q. 42 Did you see the stone at that time? 
A. No, I didn't see the stone. 
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Q. 4 3 Did you make out the list which was introduced 
this morning of the property that was damaged-this list here? 
(Indicating list) . 
A. I helped make it out. 
Q. 44 Is some of that in your handwriting? 
A. That is my writing. 
Q. 45 Was the ring originally included in this list, Mrs. 
Griffith? 
A. Yes. the ring is in that list. 
page 62 ] Q. 46 Was the value of that ring allowed for in 
the settlement that was made? 
A. I don't understand that question. 
Q. 47 When you got the check for this money, or rath-
er for the damage, was that supposed to cover the $600.00 for 
the ring? 
A. No. 
Q. 48 What information did you have at that time 
about the payment for the ring? Did you understand it would 
be paid for? 
A. No, Mr. McFern, the adjuster, said when he came the 
ring was not covered by the policy. 
By Mr. Stant: 
I don't believe it was asked, Mr. Dickenson, but was she 
present when this was said? 
By the Witness: 
No, I didn't hear him say it. I met Mr. McFern, but I 
was at home at the time, and I didn't hear it. 
By Mr. Stant: 
I take it you wouldn't want to ask it if she didn't hear it, 
and that would come out then. 
Q. 49 Who handled the business part of this when you 
were making your claim Jar damages, you or your husband, or 
both of you were taking part in that? 
A. Mr. Griffith did most of it. 
Q. 50 B1.1t you did make out this list? 
A. Yes, I did. 
Q. 5 1 When the check for this $ I 689. 02 was received, 
did you deposit that check in the bank? 
A. I don't remember which one of us deposited 
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page 63 . ] that check. We deposited one and one went to 
J the trustee. 
Q. 5 2 Did you accept that check in settlement for all 
your loss, including the loss of the ring? 
By Mr. Stant: 
If the Court please, I don't think this witness can answer 
that question for two reasons. The first is it is a matter of 
opinion based on no facts; and the second is that Mr. Griffith 
is the one who conducted all the negotiations himself. 
NOTE: This objection was argued at length by counsel. 
By the Court: 
I overrule the objection, but I want you to understand 
that I do not expect to let any hearsay evidence go in. 
By Mr. Stant: 
Exception. 
A. No, we didn't accept the check in full settlement of 
all losses. 
CROSS EXAMINATION 
By Mr. Stant: 
X. 1 You were asked, Mrs. Griffith, about these nego .. 
tiations being handled by your husband and the adjuster Mr. 
McFern. After you got up that list you didn't participate your-
self in the negotiations between your husband and Mr. Mc-
Fern, did you? 
A. No. 
X. 2 And you had no conversation with him, or he 
with you, about it, but with your husband? 
page 64 ] A. Just a little conversation, but not pertaining 
to this other. 
X. 3 Whatever took place betwe~n Mr. Hawkins and 
your husband concerning this was between him and your hus-
band, was it not? 
A. Yes. 
X. 4 And you were not present in those talks, as I un-
derstand it? 
l\. Not at the settlement. At the house I heard some of 
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the conversation in regard to it just between Mr. Hawkins and 
Mr. Griffith. 
X. 5 You said one of these checks was deposited and one 
was turned over to the trustee. The one that was turned over 
to the trustee would naturally be the one on the building, would-
n't it? 
A. Yes, sir. 
X. 6 So that this check was endorsed by you and de-
posited in the Bank of Marion? 
A. By one or the other of us, I don't know which. I 
endorsed it. 
X. 7 I take it the check, or this draft, was brought to 
you by your husband, and you endorsed it, and then eitl1er you 
or he deposited it. Is that right? 
A. I don't remember whether he brought the draft and 
I endorsed it there, or whether I came down to Mr. Hawkins' 
office. 
X. 8 As I understand it, Mrs. Griffith, this Sunday af-
ternoon, or whenever it was you knocked this stone out of its 
setting, you yourself put it on the dresser or the chest in this 
front bedroom you were talking about? 
A. That is right. 
page 6 5 ] X. 9 And you don't remem her which one you 
put it on you say? 
A. No. 
X. 1 o About what time of day was that on Sunday? 
A. It was along in the afternoon, possibly late-probab-
ly around four o'clock. 
X. I I Did you see it between that time and the fire? 
A. I don't remember definitely. I may have been in that 
room and handled it, but I don't remember. 
X. 1 2 I, believe you told us on the other trial of this 
matter that you didn't move it after you put it on the chest or 
dresser, didn't you? 
· A. I don't remember. 
X. 13 Is that a fact, that you didn't move id 
A. I don't know. I may have picked it up in there some-
time Monday. 
X. 14 You may have? Don't you think you would re-
member it in the light of what happened afterward? 
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X. 1 5 You have no distinct recollection of having mov-
ed it after you ~ut it in there on Sunday? 
A. No, I don't. I don't remember any definite time pick-
ing it up any more. 
X. 16 Neither do you distinctly remember having seen 
it again between then and the fire? 
A. No, I can't recall any definite time. 
X. 17 You didn't use that room very much? 
A. No, it was very cold in there, and in the winter we 
used it very little. · 
page 66 ] X. I 8 When you put it away on Sunday did you 
then put the ring in this little jeweler's box? 
A. I put the ring, both the ring and the stone in there. 
X. 1 9 Do you remember whether you put the top on it 
or not? 
A. The top was torn-I don't know whether the top 
was fastened down or not. The top was torn at the back where 
it fastens to the box. 
X. 20 Was it a hinged top jeweler's box? 
A. Yes, and the hinge part of it was what had been torn. 
X. 21 But you don't remember whether you put the top 
on it or left the top off? 
A. No, I don't. 
X. 22 Now the other box, the larger box, that Mr. 
Griffith testified that he got to put the small one in and then 
send it to the jeweler, what became of that, the big box? Do 
you know? 
A. I don't know. 
X. 23 You don't know? 
A. No. 
X. 24 Of course you and Mr. Griffith, I suppose it came 
to your minds when you saw the fire in the house that this stone 
was supposed to be in that room, didn't it? That was in your 
mind? 
A. No, I don't remember of thinking of it. The only 
thing I thought of was to get out as quick as possible. 
X. 25 After you went out the back door, you didn't 
come back again until after the first or second fire? 
A. I was back in the yard in maybe ten minutes. 
page 67 ] X. 26 I mean in the room? 
A. I wasn't in the house until after the first fire. 
74 
fire? 
Supreme Court of Appeals of Virginia 
Mrs. Fannie G. Griffith 
-
X. 2 7 Did you go in this particular room after the first 
A. Yes, sir. 
X. 28 · Was Mr. Griffith with you? 
A. I don't remember. The fireman were there milling 
about. I don't remember whether he was in there with me or 
not. 
X. 29 You were in the room before the firemen left? 
A. Yes, sir. · 
X. 3 o And you walked over the floor and around in 
this bedroom you are talking about? 
A. I walked from the door as far as this dresser, and in-
to my closet. 
X. 3 1 The dresser is the thing that was closest to the 
burned place in the floor? 
A. Yes. 
X. 3 2 Did you make any search for the diamond at that 
time? 
A. Yes, I was looking for it then. 
X. 3 3 Were you by yourself then? 
A. No, these other people were around. 
X. 34 You don't know whether Mr. Griffith was with 
you or not? 
A. No, I don't remember qefinitel y. 
X. 3 5 You were all looking for it, or just you? 
A. Myself. 
X. 3 6 Your lights, I believe, were off, were they not? 
A. They were off. I had a flashlight I had bor-
page 68 ] rowed from one of the firemen. 
X. 3 7 Where did you look? 
A. I looked particular! y on this dresser top and around 
on the floor where things had been scattered. 
X. 3 8 Did other people help you? 
A. I don't remember. I don't remember who was help-
ing look, or what anybody else was doing. 
X. 39 Did you tell them you were looking for anything 
in particular, or just looking for what you could find? 
A. I don't know whether I said what I was looking for 
at the time. 
X. 40 Who was in there with you at the time? 
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A. I don't know but several of these firemen, and I did 
know them, but I don't know which ones or who now. 
X. 41 You don't know whether you told them what 
you were looking for? 
A. I don't know whether I stated definitely or not. 
X. 42 Had the little jeweler's box and the ring itself 
been returned either to you or to Mr. Griffith by Mr. Anderson 
before you went in that room? 
A. I saw this mounting so~etime between these two 
fires. I don't remember seeing the box, or who had the ring, 
or where it was, but I did see it. 
X. 43 Were you there when Mr. Anderson went in the 
room the first time? 
A. I was there when he went through this window, and 
he handed me out some blankets and I carried them 
page 69 ] back out of the way. 
X. 44 I thought he went in your room, in the 
back, to get the blankets? 
A. That is the room he went through. They tore out 
the screen and he went through this window. 
X. 45 Were you on the outside near there when he first 
went in? 
A. Yes. 
X. 4 6 Who asked him to go in there? 
A. I don't know that he was asked to go in. 
X. 47 Was anything said by Mr. Griffith to him about 
going in and getting a loaded gun? 
A. I heard Mr. Griffith tell him to be careful. there was 
a loaded gun in there. 
X. 48 Didn't he ask him to get it before the firemen got 
there? 
A. I didn't hear him say it. 
X. 49 So there would be no risk of it exploding? 
A. I didn't hear that. I heard him tell him this gun was 
there and not to take any chances. 
X. 5 o Did you hear him say something about having 
some money that Mr~ Anderson might look for? 
A. No, not then. I heard the talk about the money af-
ter the first fire. 
X. 5 1 Did you hear Mr. Griffith say anything to Mr. 
Anderson about the money until after the first fire? 
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A. I don't know who Mr. Griffith was talking to, but 
I heard him say this money was gone or had been burned up, 
or something. 
X. 52 You didn't hear him ask Mr. Anderson to 
page 70 ] look for it then? 
A. No. 
X. 5 3 Were you there when Mr. Anderson came out of 
this particular bedroom? 
A. No, I don't remember seeing him come out. 
X. 54 He must have come out. 
A. Evidently. 
X. 5 5 Where were you? 
A. I had three dogs tied out to the fence that we had been 
keeping in heated quarters, and when he handed me the blank-
ets I took them and wrapped them around these dogs. 
X. 56 You didn't say anything to Mr. Anderson at all 
about looking for a diamond you knew was worth $600.00 
while he was in that room? 
A. Not at the start of the fire. 
X. 57 When you saw him going through the window 
didn't you ask him to look for the diamond? 
A. No. 
X. 58 Did you hear Mr. Griffith say anything to him 
about the diamond when he started in there? 
A. I don't remember what he said to him then. 
X. 5 9 During any of the fires did Mr. Griffith ask Mr. 
Anderrnn anything about the diamond or to look for it as far 
as you know? 
A. No, not as far as I know. I didn't hear that. 
X. 60 You have already said you didn't ask him. 
A. Not before the fire. I talked to Mr. Anderson short-
ly afterwards. 
X. 6 1 I mean to ask him to find it? 
A. No. 
X. 62 Were you there when Mr. Anderson came 
page 71 ] out of the room and brought some false teeth? 
A. I don't remember that. He handed me these 
blankets out the window is all I remember. 
X. 63 Did he find the gun and did he bring that out? 
A. I don't remember him bringing it out, but sometime 
later I saw the gun in one of the window sills on the side there. 
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X. 64 I think I got you straight that you were there 
when Mr. Anderson started in first through the window? 
A. Yes. 
X. 6 5 That is the first time he started in the house and 
you didn't say anything to him about the stone, and you didn't 
hear your husband say anything to him about the stone? 
A. I don't remember what they were talking about then 
other than he did warn him about this gun. 
X. 66 That was in this same bedroom, was it not? 
A. Yes, in the front room. 
X. 67 Was this bedroom door we are talking about open 
when you first saw the fire? 
A. Which bedroom door? 
X. 6 8 The one the ring was in. 
A. There was another door closed between us and this 
room, and I don't know-I think it was closed. We habitual-
ly kept it closed to confine the heat in that front room. 
X. 69 There was a door between the living room and 
this bedroom wasn't there? 
A. Yes. 
X. 70 And then another door between this room and 
hall? 
A. The hall door was between the Ii ving room 
page 72 ] and hall. 
X. 71 So you don't remember seeing it, but ordi-
narily you kept it closed? 
A. I am sure it was closed. 
X. 72 Where was this second fire, in the same part of 
the building, in the partition right between the living room 
and bedroom, and down on the floor? 
A. When we first discovered it, it was more toward the 
top. 
X. 73 You were back at the garage I reckon when it 
was discovered? 
A. At the dog house. 
X. 7 4 Now when this repair work was done I believe 
there was not a new floor laid in the bedroom, was there? 
A. Not a whole one. 
X. 75 They cut back to the solid wood and filled 1n 
with new material? 
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A. Cut back to solid wood and put in new sleepers, or 
whatever you call it. 
X. 76 Put in a new floor to that extent? 
A. Yes. .a 
X. 77 How soon after the work was completed was the 
floor covered with linoleum? 
A. Well, we put the linoleum down-I believe before 
the carpenters finished everything and before the plumbers 
were there. 
X. 78 What is your recollection about how the carpen-
ters hauled the rubbish out of that room? 
A. You mean how they gathered it up? 
X. 79 Yes, and how did they get it out through the 
window or door, with shovels or buckets, or how? 
page 73 ] A. They took it out through the side window 
with a shovel and picked part of it up by hand, the 
wood, and old dirty bed clothes. 
X. 80 You mean they pitched it out on the ground? 
A. No, they had a truck backed up to the window. 
X. 8 I And pitched it through the w~ndow? 
A. Yes. 
X. 82 Pitched it or picked up some as you say? 
A. Yes. 
X. 83 While that was going on did any of you make a 
minute search there in that material to see if that diamond might 
be in it? 
A. We searched with a fork, as Mr. Griffith told you 
before. 
X. 84 That was before? 
A. And we told Mr. Dye the ring was lost and to cau-
tion the men and have them to look for it. 
X. 8 5 But you didn't make a further search after the 
fork method was used? 
A. Yes, I looked as long as there was anything there in 
the room at all. 
X. 86 I mean while they were shovelling this stuff out 
you w 2ren' t in the room while that was going on, were you, 
Mrs. Griffith? 
A. Yes, in there most of the time. 
X. 87 You didn't sift it or anything like that at that 
time? 
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A. No, we couldn't sift it. It was still frozen partly and 
it was wet. 
X. 88 What did they do with it-just hauled it off to 
the dump? 
A. There was a place just outside our gate that Mr. Grif-
fith had them put this dirt. 
page 74 ] X. 89 On your property? 
A. Yes, sir. 
X. 90 You never went through it after it thawed out? 
A. We was over there and looked around, but in that big 
heap you couldn't do much minute work. We looked around 
the edges and where we could get to it. 
X. 91 You never did sift any of it? 
A. No, not on that pile we didn't. 
Witness stood aside. 
W. W. HAWKINS, the next witness, called by and on be-
half of the plaintiff, being first duly sworn, was examined and 
testified as follows: 
DIRECT EXAMINATION 
By Mr. Funk: 
Q. 1 Your name is W.W. Hawkins? 
A. Yes, sir. 
Q. 2 Are you the owner of the Hawkins Insurance 
Agency in Marion? 
A. Yes,.sir. 
Q. 3 State whether or not you are the local agent for 
the Mercury Insurance Company of St. Paul, Minnesota? 
A. Yes. · 
Q. 4 As such agent did you write Mr. Griffith, or Mrs. 
Fannie Griffith a policy of insurance? 
A. Yes, sir. 
Q. 5 Is this the policy that you wrote for her? 
(Exhibiting policy to witness.) 
A. This is the policy I wrote for Mr. Griffith and en-
dorsed over to Mrs. Griffith later. 
Q. 6 I will ask you whether or not that policy 
page 75 ] was for the face amount of $5,000.00 on the house-
hold and personal effects of the Griffiths? 
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A. It was. 
Q. 7 Was that policy in force on March 26, I 940, Mr. 
Hawkins? 
A. Yes, it was. 
Q. 8 Mr. Hawkins, do you recall the occasion of the 
fire down at Mr. Griffith's house? 
A. Yes, sir. 
Q. 9 Who adjusted that loss for. the Mercury Insurance 
Company? 
A. Mr. McFern from Bristol. 
Q. 1 o Were you present when Mr. McFern went down 
to Mr. Griffith's house? 
A. Yes, sir. 
Q. 1 1 Did you see the statement of the items lost pre-
pared by Mrs. Griffith? Did you see this statement here? (Ex. 
hibiting inventory to witness.) 
A. Not that I recall. I might have seen it. 
Q. 12 I will ask you whether or not you were present 
when Mr. Griffith and Mr. McFern were discussing this loss, · 
and at which time there was some mention made of a diamond 
ring? 
A. I was present when the loss adjustment was made on 
the building, which I had under some other policies, and was 
still present when they started in on the adjustment of the house-
hold and. personal effects. 
Q. 13 Was there anything said about a $600.00 diamond 
ring? 
A. Yes, they started in on it, and there were one or two 
items mentioned, I think, and then the diamond 
page76 ] ring was mentioned, and Mr. McFern said to Mr. 
Griffith that diamonds wasn't covered under the 
policy, and Mr. Griffith said at that point, "Well, if they are 
not-if diamonds are not covered, of course I couldn't collect 
anything off of it," and they went on with the settlement~ 
Q. 14 State whether or not you said anything to Mr. 
McFern about the diamond being covered or not covered? 
A. I didn't question Mr. McFern's statement there be-
cause we have so many things in those policies that you so easily · 
overlooked, that I left immediately after that and came back to 
my office to get my policies to refresh my memory on it. Of 
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course when I issued the policy I thought we could cover dia-
monds under the policy and did cov_er them under the policy. 
Q. 15 Mr. Hawkins, are you certain Mr. McFern said 
diamonds were not insured under the policy, or that diamonds 
could not be destroyed and weren't covered? 
A. He made a very short statement of it that impressed 
it on my memory very much because thinking I had been writing 
insurance and covering all kinds of jewelry for years, I just 
wondered if I had been charging my customers for something 
I hadn't been giving them. The matter made quite an impres-
sion on me, and I didn't discuss it with Mr. McFern at the time, 
but later I did discuss it with him. 
Q. 16 What did he say about that ring? 
page 77 ] A. He said, "Diamonds are not covered under 
your policy." 
Q. 17 Later then did you discuss this matter with Mr. 
McFern? 
A. I am not sure whether I discussed it with him any 
more after he came back up to my office. I might have or might 
not. I am not sure. The next time I discussed it with him was 
after I had written to the state manager and also to other in-
surance companies that I represented and had conferred with 
Gills.and Miles, a local agency over here, as to whether diamonds 
were excluded or not. 
Q. 18 And what was the result of your investigation? 
By Mr. Stant: 
There is no use going into that, your Honor, by verbal 
evidenc.e. That is something there is no issue about here, and 
we all agree if they were lost under the terms of the policy they 
are covered by it. 
By Mr. Funk: 
I had forgotten about that, that you are admitting it. 
Q. 19 Mr. Hawkins, when these checks came in, what 
was the amount of the checks?. Do you remember? 
A. The check covering the household and personal ef-
fects was something like $1600.00-$1600.oo and some odd 
dollars. I don't remember the cents. 
Q. 20 Was that check sent to you? 
A. Yes, sir. 
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Q. 2 r Was it delivered to Mr. Griffith or to Mrs. Grif-
fith either one? 
page 78 ] A. It was,n't clelivered to Mr. Griffith. Of course 
I called the Griffiths and told them I had the check, 
and they came to the office and we discussed the matter as to 
whether she should accept the check or not, and I proposed to 
write-
By Mr. Stant: 
If your Honor please. I want to object. This is after the 
fire. If there is any correspondence between Mr. Hawkins and 
the company about this check, that is all right. 
By Mr. Funk: 
That is what I am leading up to. 
By Mr. Stant: 
But I do object to this conversation between them after 
the check came in. 
By Mr. Funk: 
I haven't asked about that. 
By Mr. Stant: 
His answer started that way and that is the reason I am 
objecting. 
Q. 22 Did you or not deliver these checks to Mr. Grif-
fith? 
A. Not at that time. 
Q. 23 Why not? 
A. Later I did. 
Q. 24 How long did you keep that $ r 689.02 check to 
the best of your recollection before you turned it over to them, 
Mr. Hawkins? 
A. I would say a matter of ten days or two weeks prob-
ably. 
Q. 25 State why you didn't deliver the check for ten 
days or two weeks? 
A. Mr. Griffith didn't want-
By Mr. Stant: 
We object. 
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page 79 ] By Mr. Funk: 
He is not repeating any conversation. 
By Mr. Stant: 
He is purporting to tell what Mr. Griffith didn't want to 
do. They have some correspondence between them that shows 
all of this, and I insist it be shown from that, and not what 
took place between him and Mr. Griffith. 
By Mr. Funk: 
I am not asking for any conversation. I am asking why 
he didn't deliver the check at that time. I am leading up to the 
correspondence. 
By the Court: 
Overrule the objection at this point. 
By Mr. Stant: 
Exception. 
Q. 26 Just state why the check was not delivered-what 
happened the day you got it? 
A. Mr. Griffith refused to accept it. 
· By Mr. Stant: 
Are we going into what Mr. Griffith did? 
By Mr. Funk: 
That is a question of fact and we have a right to do that. 
By the Court: 
Overruled. 
By Mr. Stant: 
Exception. 
Q. 2 7 Why did he refuse to accept it? 
By Mr. Stant. 
I object for the same reason. Whatever took place at that 
stage certainly couldn't be binding on us, your Honor. 
page So ] By the Court: 
Maybe we had better take this up in the office. 
NOTE: The following proceedings were had in cham-
bers. 
By Mr. Stant: 
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I object to it because I know that there is right here-all 
this took place by correspondence. Mr. Hawkins is not an ad-
juster. This thing wasn't referred to him for adjustment. He 
is an agent of the company to issue and deliver policies-he is 
just a general insurance agent. This draft was sent to him, and 
as he said, he notified them it was there. Now everything else 
that took place from that time on between Mr. Hawkins and the 
company is by correspondence. They have the correspondence 
between him and the company and that shows what took place. 
That was introduced before the trial justice. I object to him 
going on and verbally telling what took place when it is all in 
writing. 
NOTE: This objection was argued at length. 
By the Court: 
I believe I will overrule the objection. 
By Mr. Stant: 
Exception. 
NOTE: The following proceedings were had in the pres-
ence of the Jury: 
Q. 28 Why did he refuse to accept it? 
A. It was refused by Mr. Griffith. Mr. Griffith refused 
to accept it. 
page 8 1 ] By Mr. Stant: 
We except. 
Q. 29 On what grounds did he refuse to accept the 
check? 
By Mr. Stant: 
We object again for the same reasons, your Honor. 
By the Court: 
Overrule the objection. 
By Mr. Stant: 
Exception. 
A. He refused it because the question of the rmg was 
still out, and hadn't been settled. 
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Q. 3 o Mr. Hawkins, I will ask you if after this refusal 
took place did you write to the state agent of the Mercury In-
surance Company at Richmond, Virginia? 
A. Yes, sir. 
Q. 3 1 Is this a carbon copy of the letter you wrote April 
2, 1940? 
A. Yes, sir. 
Q. 3 2 Will you file that letter as a part of your evidence 
in this case? 
A. Yes, sir. 
" NOTE: Said letter was thereupon received in evi-
dence, marked Hawkins Exhibit No. 1, and was read to 
the Jury, being in the letters and figures following, to-wit: 
HA WK.INS EXHIBIT NO. 1 
April 2, 1940 
Mr. J. A. Belmeur, State Agent 
Mercury Insurance Company 
Richmond, Virginia 
Policy No. MF 73 88 
Mrs. Fanny G. Griffith 
Dear Sir: 
page 82 ] I am in receipt of your check in settlement of above 
captioned claim in the amount of $ 1689.02, but be-
fore Mrs. Griffith accepts this check she wishes me to take up 
with you a matter concerning the settlement of their loss. Some 
years ago when Mrs. Griffith bought this policy from us she 
had listed on her inventory some diamond rings that she valued 
at $ 1000.00. One of these rings was listed in her inventory at 
$600.00 . 
Now it seems that at the time of the fire the diamond set 
in this $600.00 ring had become loosened and that she had 
come to town procuring a box in which to send this ring to her 
dealer for resetting that she had placed the box containing the 
ring and diamond on the mantlepiece, but after the fire it could 
not be found. 
Only one person was in this room at the time of the fire 
or afterward, and this person is of undoubted repute and a 
most diligent search has failed to find this diamond and ring. 
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Mr. McFern the adjuster told Mr. Griffith in my presence 
that diamonds were not insurable and was not covered under 
his policy. I was not in position at that time to dispute this 
statement made by Mr. McFern, but was under the impression 
at the time I wrote the policy that it did cover diamonds and I 
am of the same opinion now, since I have read the policy careful-
ly and can find nothing in it that excludes diamonds and I be-
lieve that Mr. McFern was in error in making this statement to 
the assured and by that statement having her agree to his ad-
justment of this loss. 
If my assured under this policy is en titled to recover for 
this loss I certainly want her to have it and I believe th!t the 
company would want to adjust this loss in a fair manner to the 
assured. 
I would appreciate your comments in regard to the matter. 
Very truly yours, 
HAWKINS INSURANCE AGENCY, 
By . 
WWH/sko Agent. 
Q. 3 3 Now, Mr. Hawkins, I hand you a letter from J. 
A. Belmeur, State Agent, dated April 4, 1940. Did 
. page 83 ] you receive that letter from him? 
A. Yes, sir. 
Q. 34 Getting back to your other letter, I will ask you 
whether or not after you attempted to deliver this check to Mrs. 
Griffith and failed, is that when you wrote your letter of April 
2, to the company? 
A. I think so. Let me see it. (Letter handed to witness). 
Yes, sir. 
Q. 35 Do you wish to file that letter as part of your 
evidence also? 
A. Yes, sir. 
NOTE: Said letter of April 4, 1940, was thereup-
on received in evidence, marked Hawkins Exhibit No. 2, 
and was read to the Jury, being in the words and figures 
following, to-wit: 
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HAWKINS EXHIBIT NO. 2 
April 4th, I 940 
Hawkins Insurance Agency 
Marion, Va. 
Dear Mr. Hawkins: 
Re: Policy MF 7388-Mrs. Fanny G. Griffith 
We have for acknowledgment your letter of April 2nd, re-
garding the loss of a ring, which was contained in a box and 
placed on the mantlepiece just prior to the fire. 
We feel sure that Mr. Griffith misunderstood Mr. Mc-
Fern's statement regarding diamonds not being covered under 
the policy. 
We are rarely called upon to pay for the loss of a dia-
mond in a fire as flames or heat will not consume a diamond and 
they are usually recovered in the debris, especially when their 
exact location is known. 
Without casting any reflection upon the various people 
who may have been in the premises during and im-
page 84 ] mediately following the fire, there is a possibility 
that this package, or its contents was taken and, of 
course, the fire policy does not cover for a loss of this nature, 
nor does the contract replace articles that are unaccountably miss-
ing. There certainly should be some evidence of the remains 
of the ring in the debris and we suggest a thorough search; and 
if this portion of the dwelling was completely demolished, then 
that section should be gone over and the ashes sifted. 
As Mr. McFern was on the scene and is more familiar with 
the circumstances than we are, it would possibly be best that we 
acquaint him with these facts so that he can write you further 
in this regard. 
Yours very truly, 
J. A. BELMEUR 
JAB/c State Agent 
Q. 36 Mr. Hawkins, I will ask you if you received this 
letter from Mr. H. H .. McFern, Manager, Fire Companies' Ad-
justment Bureau, Inc., dated April 6, I 940? 
A. Yes, sir. 
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Q. 3 7 Do you wish to file that letter as a part of your 
evidence? 
A. Yes, sir. 
NOTE: Said letter of April 6, 1940, was thereup-
on received in evidence, marked Hawkins Exhibit No. 3, 
and was read to the Jury, being in the words and figures 
following, to-wit: 
HAWKINS EXHIBIT NO. 3 
BRI-0-3 3 1 -F 
April 6, 1940 
Mr. W. W. Hawkins 
Hawkins Insurance Agency 
Marion, Virginia 
My dear Mr. Hawkins: 
Subject: H. P. Griffith transferred to Mrs. Fan-
nie G. Griffith, Marion, Virginia, Fire-March 
26, 1940. Mercury Policy No. MF17388. 
page 85 ] Mr. Belmeur has furnished me with a copy of your 
letter of April 2 directed to him and a copy of his 
reply of April 4 and has asked that I write you direct as to your 
apparent misunderstanding concerning Mrs. Griffith's claim for 
1o.:~ on diamond involved in fire of March 26. 
Under the terms of Mrs. Griffith's insurance policy, the 
company assumed all liability as a result of fire damage on per-
sonal property but does not in any event insure for loss by theft 
of any of the property, whether directly or indirectly the result 
of a fire. As a diamond is not ordinarily injured by a fire nor 
totally destroyed accounts for my having stated to you and to 
Mr. Griffith that I could not allow the claim of $600 on the 
diamond which was originally made, however, you will recall 
that I did allow the value of the ring itself in the amount of $20 
as claimed and which I believe gave the assured the benefit of 
the doubt under the terms of the policy of insurance, it being 
quite possible that the gold ring was lost rather than melted in 
the fire in this particular case as there was not sufficient fire in 
the bedroom, where it is alleged both the ring and the diamond 
stone were located, to have destroyed either of the articles. 
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All evidence points to the fact that the stone had been either 
lost or stolen, but no evidence has been presented that either the 
ring itself or the stone was destroyed in the fire. 
Should the diamond be recovered by the assured and found 
to be in a damaged condition, upon your further advices I shall 
be glad to inspect the diamond and make my further recom-
mendations to the Mercury Insurance Company concerning any 
claim for damage to the stone by fire, if recovered. 
With kindest regards and best wishes, I am 
HHMcF:GW 
cc-
Yours very truly, 
Mr. John A. Belmeur, State Agent 
Mercury Insurance Company 
Richmond, Virginia 
H. H. McFern, Manager 
Q. 3 8 When you received this letter from the adjuster, 
McFern, stating that if this stone was recovered that he would 
further adjust the loss or damage, is that when you 
page 8 6 ] delivered the check to Mr. Griffith? 
A. I read Mr. Griffith that letter and he accepted 
that check on the objections that it would be reopened. 
Q. 3 9 I will ask you whether or not from that time up 
to the middle of July if there wasn't considerable correspon-
dence befween you and the State Agent regarding the adjust-
ment of this loss? 
By Mr. Stant: 
This letter just read is dated April 6th, and the letter from 
the State Agent before that was dated April 4th, explaining 
the position of the company and what Mr. McFern did. Mr. 
Hawkins stated he read the letter to Mr. Griffith; the McFern 
letter dated April 6th, and he said he read it to Mr. Griffith. 
Mr. Griffith said he advised him of some letter, and the evi-
dence already in is he deposited the check with the knowledge of 
what was in the letter, that he endorsed it and deposited it on 
the eighth, after the position of the company was fully under-
stood. 
We object to anything further that occurred which he says 
may have been the subject of correspondence between him and 
the State Agent or anybody else after that date, because this let-
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ter says-and he acquainted Mr. Griffith with it-that "should 
the diamond be recovered", Mr. McFern says, "I will take it up 
and make any further recommendations to the company." He 
doesn't say what that will be, or anything. The ring 
page8 7 ] has not been recovered, and there is nothing to take 
up under that clause of the letter. I don't know 
what Mr. Hawkins may have seen fit to write the company after 
that, but there is nothing after that that can have any effect on 
this because their rights were determined when he was advised of 
the position of the company and thereafter endorsed and deposit-
ed the draft. Whatever their rights were were fixed at that time 
and I object to anything further, and particularly to the question 
just asked if he didn't have correspondence back and forth af-
ter this. I object to the question for the reasons given and to 
any other questions about correspondence after the thing took 
place that Mr. Hawkins just testified to, because their rights 
were fixed then, and that is the end of it. Whatever fixing 
he did was done when the parties accepted and deposited that 
draft on April 8th with this knowledge before them. 
By Mr. Funk: 
The idea in asking this question was to show that as far 
as the State Agent of the Mercury Insurance Company and the 
local agent, Mr. Hawkins, was concerned, by their correspon-
dence that it was not considered this ring question was settled, 
even on up until July of this year. 
By Mr. Stant: 
I would make the suggestion that if there is any doubt 
about our objection, that the Court ask the gentle-
page 88 ] men to produce the letters they are talking about 
and let the court examine them and see what the 
Court thinks of our objection. There is no use keeping on re-
peating an objection, and that is the best way to determine 
whether they are admissible or not. I think they are not, but I 
don't know what view the Coust will take on it, and it will 
shorten the evidence submitted to the Court. 
By the Court: 
I think I will overrule the objection. You understand Mr. 
Stant, I don't want you to hesitate to make an objection, no 
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matter how frequent they are or how similar-in other words I 
don't want it to embarrass you. 
By Mr. Stant: 
If the Court please, doesn't the Court think it would en-
able the Court to determine much more intelligently whether a 
batch of letters, they want to introduce one at a time are ad-
missible if you inspected them first as a whole? 
By the Court: 
I don't know about that. I believe I will let it go as it is. 
By Mr. Stant: 
Exception. 
page 89 ] Q. 41 Mr. Hawkins, I hand you a letter dated 
May 3, I 940, addressed to J. A. Belmeur. Did you 
write that letter to Mr. Belmeur? 
A. Yes, sir. I wrote that letter. 
By Mr. Funk: 
I would like to read the letter. 
By Mr. Stant: 
Before you read it, I think I should repeat the objection al-
ready made to it. 
By Mr. Funk: 
!"'thought you wanted me to introduce the letter. 
By Mr. Stant: 
I said if you wanted to introduce them I suggested you give 
them tc the Court first. I have objected to them all along. In 
addition it is immaterial and was· written after the rights of the 
parties had become fixed. 
NOTE: The letter was shown to the Court. 
By the Court: 
Overrule the objection. 
By Mr. Stant: 
Exception. 
Q. 42 Do you wish to file that letter as part of your evi-
dence? 
A. Yes, sir. 
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NOTE: Said letter above identified by the witness, 
was thereupon received in evidence, marked Hawkins Ex-
hibit No. 4, and was read to the Jury, being in the words 
and fi~ures following, to-wit: 
page 90 ] HAWKINS EXHIBIT NO. 4 
May 3, 1940 
Mr. J. A. Belmeur, State Agent 
Mercury Insurance Company 
523 American Nat'l. Bank Building 
Richmond, Virginia. 
Re: Pol No. MF 7388 Mrs. Fanny G. Griffith 
Dear Mr. Belmeur: 
Referring to my communication of April 2nd. in regard 
to diamond ring lost as result of this fire. The assured al-
leges that this ring has never been found and represents a loss 
as a result of the fire. 
Mrs. Griffith is now making claim for this loss and de-
manding settlement. Would you like to come out here and go 
over this matter with her or would you wish me to take the 
matter up with Mr. McFern? 
Very truly yours, 
HAWKINS INSURANCE AGENCY, 
By 
WWH/sko Agent. 
Q. 4 3 That letter was written, I believe, after the check 
was delivered, was it not? 
A. I think so. 
Q. 44 That letter of April 2nd you refer to, . was that 
the first letter you introduced here in evidence? 
A. Yes, sir. 
Q. 45 Did you receive that letter from the State Agent 
dated May 29, 1940? 
A. Yes, sir. 
By Mr. Funk: 
I would like to read it. 
Mercury Insurance Co. vs. Fannie C. Griffith 93 
~Mr.Stant: 
W. W. Hawkins 
~ I want to get in the record our ~bjection to it. We 
'\ 1 ] object for the reasons already given to the last let-
ter-in other words, it relates to matters having 
g at all to do with this lawsuit. 
Q. 46 Do you wish to file this letter as an exhibit to 
..1r evidence? 
A. Yes, sir. 
NOTE: Said letter above identified by the witness, 
was thereupon received in evidence, marked Hawkins Ex-
higit No. 5, and was read to the Jury, being in the words 
and figures following, to-wit: 
HAWKINS EXHIBIT NO. 5 
Hawkins Insurance Agency 
Marion, Virginia. 
Dear Mr. Hawkins: 
May 29th, 1940 
Re: Policy MF 7388-Mrs. Fanny G. Griffith 
Your letter of May 17th, addressed to the Company has 
been forwarded to us for reply. 
Apparently there was a misunderstanding regarding the 
return premium as Mr. McFern's report states that in the set-
tlement of the loss, it was agreed that policy was to be surrender-
ed without return premium. 
Nevertheless, we feel that in view of all the complications 
that have arisen, it would be advisable to accede to the assured' s 
wishes and you may permit a return premium for the remaining 
portion of the policy after the payment of loss. Will you please 
send through the policy, showing the return premium and then 
take credit for this amount in your account current. 
We have heard nothing further regarding the controversy 
concerning the alleged loss of a diamond ring, but assume that 
you are keeping in touch with the situation and will write Mr. 
McFern if anything further develops; and I think we are correct 
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i~ proceeding along the lines agreed upon at the time of m~ .. y··· .... l~,--.. · , 
VlSlt. , ,..-
Yours very truly, .·· · 
page 92 ] 
JAB/c 
By the Witness: 
J. A. BELMEU;· 
State( 
I think I should give an explanation of that letter, part 
it, to clear that up, especially the last paragraph in that lettt 
there. 
Q. - 4 7 All right, go ahead. 
By Mr. Stant: 
I want to object to any explanation after the positions of 
the parties had been fixed. 
By the Court: 
The witness says he would like to make an explanation. 
He hasn't asked for that. However I do overrule the objec-
tion to the letter. Mr. Funk can ask another question. 
By Mr. Stant: 
Exception. 
Q. 48 The last paragraph of the letter refers to the loss 
of a diamond ring and an agreement. What does that mean? 
By Mr. Stant: 
If your Honor please, in the first place it doesn't say any-
thing about an agreement. But however that may be, here is 
the situation: The draft was accepted after the letter of April 
6th and deposited. At the time of this letter they do not claim 
the ring had ever been recovered. Mr. McFern's letter had ref:· 
erence to taking it up again if the ring was recovered and was in .._ 
a damaged condition. I have objected to the letters that have 
gone in, and the Court has ruled they were admis-
page 93 ] sible over our objection. I object again to any ·ver-
bal statements that Mr. Hawkins may make in re-
sponse to that questio:i about what was meant between the state 
agent and himself. It was long after the rights of the parties had 
become fixed and anything that might be talked about or taken 
up then could only be at the most, just like they did agree to the 
return of part of the premium, at most it could only be some-
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thing voluntary on their part, or an offer of compromise, one 
or the other, and in neither event would it be proper to adduce 
it. 
By the Court: 
May I ask a question before ruling on that? Doesn't the 
letter from the company to Mr. Hawkins state in effect that 
the company will not pay for this ring unless it was lost or 
destroyed by fire? In other words, don't they intimate there 
under the evidence as it stood before them that the ring might 
have been lost or stolen, and if the assured will show it was 
burned or destroyed in the fire, then they will reconsider it? 
Isn't that the effect of that letter? 
By Mr. Stant: 
I think your Honor is referring to Mr. McFern's letter fol-
lowing-
._ By the Court: 
\ No, I am referring to the letter in which they tell Mr. 
\ Hawkins he might take it up again with Mr. McFern. Doesn't 
· that letter mean unless you prove to us your ring was burned or 
,. destroyed in the fire, why it won't be taken care of 
,age 94 ] under the policy, and then authorizes Mr. McFern 
to tell them if they will show it was lost-in other 
words, if they will or do find it of course they won't pay for it, 
but they will just allow an adjustment for whatever damage is 
done. Isn't that the position of the company? Maybe I ought-
n't to keep asking these questions here, and I am perfectly will-
ing to go in cham hers, if you prefer, but it seems that the po-
sition of the company here and the question now is was this 
ring burned or destroyed, and it is up to the assured to show it 
was; otherwise under the evidence as it stood before them, it 
might have been lost or stolen. 
By Mr. Stant: 
That is correct. Of course that is one of their positions. 
The other has to do with the acceptance of ~he draft. 
By the Court: 
Of course if I am wrong in this ·conclusion I am ready to . 
be corrected. I haven't seen that draft. I take it it is signed or 
endorsed by Mrs. Griffith and is in full settlement? 
96 
By Mr. Stant: 
· Yes, sir. 
By the Court: 
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But it seems to me that she can show it is a fact she didn't 
understand it was full settlement. Of course I don't know what 
the jury will think, but simply because th,11 draft says, "in full 
settlement" doesn't necessarily hold her to that. 
By Mr. Stant: 
But what they are talking about now is something 
page 9 5 ] that occurred long after the draft was signed. 
By the Court: 
I am trying to get at what the issue is. It seems to me you 
are taking the ,position that because they didn't make a further 
search, and so forth, that they can't say that this ring was des-
troyed or damaged by fire, and that it may have been lost or 
stolen. 
By Mr. Stant: 
Or may not have been in the room. I r 
I 
By the Court: 
That is the question for the jury. f 
By Mr. Stant: 
One of them, yes, sir. 
By the Court: 
Yes, sir, and the other question is whether or not she is 
bound by that release? 
By Mr. Stant: 
That is it. 
By the Court: 
I think if the correspondence throws any light upon the 
question of whether or not that was intended to be an absolute 
release, then it is relevant, and if it doesn't, I can't see it does 
much harm. 
By Mr. Stant: 
Of course the last question dealt not with the correspon-
dence, but with some verbal conversation long after the draft 
was endorsed. 
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By the Court: 
I overrule the objection. 
By Mr.Stant: 
Exception. 
NOTE: Q. 48 was read to the witness. 
A. In discussing this matter with Mr. Belmeur, who is 
the State Agent, on my own initiative I asked per-
page 96 ] mission to get in touch with the Griffiths, and rath-
er than have a suit over it to see if I could not arrive 
at some settlement in the matter, and if I could get some propo-
sition from the Griffiths that then we submit this matter to the 
company. The last paragraph-the company has nothing to 
do with this last paragraph in this letter, and that is what Mr. 
Belmeur means about what we had talked about, but the com-
pany has never done that, and neither did Mr. Belmeur. That 
is purely an agent's request to a superior to try to settle the mat-
ter. That is the reference that has there. He was just inquiring 
as to what I had been able to accomplish along that line. 
Q. 49 That letter was written sometime after the draft 
was dated and delivered? 
A. Yes. 
CROSS EXAMINATION 
By Mr. Stant: 
X. 1 Mr. Hawkins, you said that when you telephoned 
Mr. Criffith. I believe, that the draft had arrived, that he re-
fused to accept it, and said whatever you said? 
A. Yes, sir. 
X. 2 That conversation, as well as the writing of the 
insurance and all of these other dealings for Mrs. Griffith, were 
had through her husband, were they not? 
A. Well, they were really had before both of them. It 
had been discussed between us all three several times. 
X. 3 All right, let's go back to details, if a general ans-
wer won't do. You telephoned him instead of her? 
page 97 ] A. I don't know-I would have told. whichever 
· answered the phone. 
X. 4 And which did you tell? 
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A. I don't know. I don't remember which one answered 
the phone, but whichever did answer I would tell. 
X. 5 Your statement was that Griffith refused to accept 
it. I notice i!l your letter of April 2nd it acknowledges receipt 
of the check, and says that "before Mrs. Griffith accepts the 
· check she wishes me to take up with you a matter concerning 
the settlement of this loss." 
A. Yes. 
X. 6 Which is correct? 
A. What is the difference, Mr. Stant? I ·don't under-
stand any difference. 
X. 7 You said she had refused to accept it? 
A. She did. 
X. 8 And the letter says before she accepts it she wants 
to know so and so? 
A. She did refuse-she wasn't refusing to accept it later, 
but before she did accept it she wanted this other information. 
X. 9 .Then when the position of the company was 
stated in this letter from Mr. Belmeur of April 4th, and then 
you got Mr. McFern's letter later dated April 6th, I believe you 
said that you telephoned Griffith and stated the substance of 
both letters, as I understood it, to Mr. Griffith? 
A. Well, I notified him. I couldn't tell you right now 
whether it was by phone or by word of mouth. 
page 9 8 ] X. 1 o Did you show them the letters? 
A. Yes, sir. 
X. 1 1 You showed him the letters? 
A. Yes. 
X. 12 Which of them was it told you they wouldn't 
accept the check, as you have said, and on the strength of which 
you wrote your letter of April 2nd? 
A. Mr. Griffith. 
X. 1 3 Do you remember which of them told you where 
this ring was supposed to have been located in the room when 
you wrote your: letter of April 2nd? 
A. Well, I had talked to them both about it, but I would 
say Mr. Griffith told me. 
X. 14 You stated that the ring and the diamond were 
on the mantelpiece. You got that from him? 
A. I said the mantelpiece, but he probably told me some-
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thing else because there wasn't a mantelpiece in there that I re-
member of. 
X. I 5 So one of you is mistaken about that? 
A. Well of course I guess I wasn't particular to name the 
exact piece of furniture on that. 
X. 17 You didn't know where it was supposed to be 
except what he told you? 
A. He told me it was in the room, yes, sir, on a piece of 
furniture. 
X. 18 I believe this policy was increased from $4,000 
to $5000. and the request of Mr. Griffith, wasn't it? 
A. Well, I wouldn't know. Over a matter of ten years 
which I think I have been writing these policies, it was frequent-
I y increased from time to time. 
page 99 ] X. 19 I am talking about this particular policy. 
Was that one increased? 
A. I don't remember the details of the policy. If it was 
increased it would show itself by endorsement. 
X. 20 I mean did you go and try to sell him more in-
surance, or did he ask for another thousand and did you write 
it? 
A. Well, he usually asked for the additional insurance. 
X. 2 1 On the day of the adjustment, Mr. Hawkins, did-
n't Mr. McFern have a sample .policy with him when he was 
talking to Mr. Griffith in your presence there at the house? 
A. I don't know whether he did or not. I don't remem-
ber seeing one. 
X. 22 Don't you recall during the rather lengthy con-
versation that Mr. McFern produced a sample policy? 
A. I did not have any lengthy conversation, or any con-
versation at all. 
X. 23 Whether long or short don't you remember he 
produced a policy from his papers he had with him, one of the 
regular state policy forms? 
A. Where are you talking about. 
X. 24 I said at their home? 
A. No, sir, I didn't discuss it with Mr. McFern at the 
Griffith house. 
X. 2 5 The Griffiths did, didn't they? 
A. If they did, they did after I left. 
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X. 26 I thought you heard something about the dia-
mond and what Mr. McFern said? 
A. Yes, sir, I heard him tell that. I heard him tell Mr. 
Griffith his diamond wasn't covered. 
X. 27 You say he didn't say anything about-
page I oo ] A. Then there was nothing further said about 
the coverage one way or the other, except Mr. Grif-
fith answered and said, ''Well, of course if they are not covered, 
why we get nothing for them." 
X. 28 You say Mr. McFern didn't say anything in that 
connection? 
A. I didn't discuss that with Mr. McFern because I 
thought Mr. McFern knew what he was talking about, and I 
might be mistaken about the way I had written the policy, and 
that is the reason I went back to the office to find out. 
X. 29 Now I want to ask you notwithstanding the let-
ter of April 4th in which he said to you it didn't cover for 
loss- or wasn't covered because it wasn't destroyed, you say 
he did not say anything of that sort? 
A. He might have meant that but that wasn't the words 
he used. He used the exact words I used, because it so impressed 
itself on my mind for the very reason I had been writing these 
policic:; for ten or fifteen years and thought all the time dia-
monds were covered under the personal effects as well as any-
thing else, and of course his words made quite an impression on 
rr,e. 
X. 30 Anyway when the. letter came from him on the 
4th, and I believe you have already testified about that, and said 
that was communicated to the Griffiths, and you saw from the 
letter of the 6th that you and he didn't seem to understand each 
other, didn't you? 
A. We discussed it in detail after that. Mr. McFern was 
in my office over another loss case here and at the 
page Io 1 ] same time Mr. Belmeur happened to come into the 
office, and we three met there and discussed the case 
at some length, and that is the occasion when I asked permis-
sion tc try to get the thing settled without any lawsuit, which I 
thought would be an advantage to both to my agency and to 
my company. 
X. 31 That was along in May? 
A. Yes, sir, that is when this conversation took place. 
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X. 3 2 You are general agent for the company here ap-
pointed to solicit business, write and deliver policies? 
A. Yes. 
X. 3 3 And are not an adjuster? 
A. Not an adjuster in any sense. 
By Mr. Funk: 
While you are just an agent of the company to write in-
surance, I will ask you whether or not the check for the settle-
ment of this loss was not sent to you to be delivered to the in-
sured? 
By the Witness: 
Yes, sir, they were, and that is customary with all losses-
they are paid through my office. 
Witness stood aside. 
page 102 ] R. L. ANDERSON, the next witness, called by 
and on behalf of the Plaintiff, being first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
By Mr. Dickenson: 
Q. 1 Your name is Robert Lane Anderson? 
A. Yes, sir. 
Q. 2 Where do you live? 
A. I live about a mile and a quarter west of Marion, Vir-
ginia, adjoining Mr. Griffith. 
Q. 3 How near is your house to his house? 
A. About 150 yards. 
Q. 4 Do you recall the occasion of a fire at his house 
last March, the day after Easter? 
A. Very distinctly. 
Q. 5 I beljeve you are a mem her of the Marion Fire De-
partment, are you not? 
A. Yes, sir. 
Q. 6 Please state to the Jury just what happened, how 
you happened to be called to that fire, and what happened when 
you first got there? 
A. Early that morning, about two o'clock, there was a 
pounding on my door. It was Mrs. Griffith. Mrs. Griffith 
l/"\2 Supreme Court of Appeals of Virginia 
R. L. Anderson 
said for me to come, said, ''Our house is on fire,'' and asked me 
to call the fire department, as they were unable to reach the tele-
phone on account of the flames. I pulled on a sweater and a 
pair of trouzers and dashed back to the Griffith home. There 
was considerable confusion there, and there was a large fire burn-
ing in the front room, which would be the southwest room of 
the house. The flames were shooting up-I could 
page 103 ] easily see that through the window. Mrs. Grif-
fith had several large dogs loose on the property 
and she was busy confining them so they wouldn't attack the 
fireme.1 when they arrived. Mr. Griffith was attempting to pry 
the screen off of their bedroom window-his idea at the moment 
being-he was considerably excited and felt like they would 
lose their house-and his idea was to get out some bed clothes to 
use in setting up headquarters in the garage until they could re-
build the house. I got the screen off and raised the window and 
went in. The room was filled with smoke. 
Q. 7 What ~edroom was that? 
A. Their personal bedroom, back of the room that was 
burning and I was going to go back and try to bring the mattress 
and Mr. Griffith urged me to come out, and the smoke got so 
strong I had to come out. We stood there a very short time, 
and the fire truck arrived. The firemen rigged a hose from the 
truck and began to pour water on the fire from the booster tank 
which is carried on the truck. When the water had begun to 
take effect and the flames were dying down, Griffith spoke to 
111~ again and said he left a loaded pistol or revolver in the top 
drawer of a dresser or vanity-I think he said a dresser-in 
the bedroom on the north-
Q. 8 That was not the room you had been in before? 
A. Not the room I had been in, but it occupied the other 
front corner with the front parlor which was bum-
page 1 04 ] ing-it was at the northwest corner of the house, 
and entered through the room which was burning. 
I went in there. I am not sure whether he mentioned the ring 
to me at the particular moment or not, but he was very much 
concerned c: bout the pistol thinking the flames might reach it 
and it would go off and hurt one of the firemen. I went 
through the room-and the firemen were there busy carrying 
out burning furniture, and some were playing water on the 
flames. I had a flashlight or a fireman's lantern and got 
\, 
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through this room. The door was open, or I pulled it open, 
but it was pretty badly burned around the door, and went to 
this dresser along the right as I went in the bed was on your left 
and the dresser to the right and away from the door. I opened 
the top drawer of the dresser and found the pistol there where 
he said it would be. I took the pistol and then flashed the light 
over the top of the dresser, and on the dresser I noticed some 
false teeth. I !licked them up too-I presumed Mr. Griffith 
would probably need them very much. I also noticed on top 
of the dresser a small box such as jewelers use to display rings. 
and in the box was a ring, a dark metal ring-I don't mean 
black, but not a light colored ring like silver-with the prongs 
which would hold a stone pointing upwards and empty. I 
don't remember whether I picked up the ring at that time-it 
didn't look valuable, an empty ring with no stone in it-0r 
whether I went out and told Mr. Griffith, but in 
page 105 ] any event I returned to him immediately with the 
pistol and teeth and presented them to him, and 
mentioned I had seen this ring on the dresser. He then said 
there was a valuable diamond there with it, and it took me-The 
confusion there was considerable, and I was a little overcome 
from' smoke on the first trip, and it took me four or five min-
utes to recover. I got back in the room and flashed the light 
thoroughly over the top of the dresser and the top of the dress-
er was in considerable confusion-plaster had fallen and water 
bad swept across· it, and I could find nothing at ali that resembl-
ed a diamond, and I went back and so reported to Mr. Griffith. 
My impression is I was the first person who had entered that 
room, ~:t le3..:t wit~1 the idea of making a search. The fire was 
right around the door and it is quite possible someone had reach-
ed in the door, but I don't think anyone entered more than that. 
There is one thing I failed to mention. When I first came out 
of the house with the bed clothing and before the firemen ar-
rived, Mr. Griffith mentioned some money which he said he 
had left on a desk in the front parlor where the fire was burn-
ing, and between the time I made the first trip and the time he 
mentioned the pistol to me I made an attempt to locate the mon-
ey, which he said was in a billfold, or folded up and lying on 
top of this piece of furniture, but I was unable to-even find the 
money. The desk was right where the fire was the 
page 106 ] hottest, and it was apparently consumed without 
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leaving any trace. I was unable to find it and I 
searched around there for it, but was unable to find it, and 
went back and told Mr. Griffith I couldn't find the money and 
that is when he spoke about the pistol. 
Q. 9 As far as you know you were the first person who 
went into the room where the diamond was supposed to be? 
A. I am quite sure I was, yes, sir. 
Q. 1 o And the room was actually burning at that time? 
A. The fire was still burning when I went in-no big · 
flames shooting up, or it would have been impossible, but the fire 
was burning in the ce:ling, and I think part of the bed was 
burning. 
Q. r r When you looked at the top of the dresser where 
you did sec the diamond ring, or the box the ring was in, had 
the plaster fallen on to the dresser at that time? 
A. Yes, sir, as far as I recall the first time I went in to 
look for the pistol there was plaster on the top, and the second 
time there was con~iderable more confusion-the top of the 
dresser was pretty well messed up. 
Q. r 2 Had the fire hose been in operation in that room. 
Mr. Anderson? 
A. · Yes, sir. 
Q. r 3 Had water been hosed into that room? 
A. Yes, sir, they were shooting from the parlor-they 
came in through the front door and worked their 
page r 07 ] way into the parlor, and the fire hose was shooting 
over into the bedroom toward this dresser. 
ring? 
Q. 14 I believe you did actually get the box and the 
A. Yes, sir, I brought it out. 
Q. r 5 Do you know on which trip you brought it out? 
A. No, I don't. My impression is, but I could be mis-
taken as the fire was going on and we were excited, my impres-
sion is I did not bring it out the first time because I was looking 
principally to get that gun, and also I had picked up these teeth, 
and I noticed the thing, and I wondered whether it had any 
value or not, and because it didn't have a stone in it, I don't 
think I took it out the first time, but I may have. 
Q. r6 Did·you ever see the diamond itself? 
A. I never did. 
Q. r 7 How much damage was done to that room? 
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A. Well, at the time I made the search I couldn't tell. 
Later, after the fire had died down and the lights restored in the 
unburned portion of the house, as I recall it, the room had lost 
part of its floor-the fire apparently originated, or burned with 
greatest intensity in the partition of the wall between the front 
parlor and front bedroom which contained the ring, and the 
fire had eaten a hole two or three feet in diamete~ mainly on 
the bedroom side of the partition and adjoining the bed-there 
· was actually a hole in the floor there that a man could have 
fallen through if he stepped into it. Outside of that there was 
not much damage in the room, but there was a 
page 1 08 ] good deal of smoke and water damage, and places 
where the firemen had to knock holes to get water 
between the beaver board and brick. 
CROSS EXAMINATION 
By Mr. Stant: 
X. r When you first went in the room, in this bedroom, 
from where did you enter? 
A. Which bedroom are you speaking of, Mr. Stant? 
X. 2 The bedroom in which the ring was? 
A. I entered through the door. 
X. 3 Had Mr. Griffith said anything to you about going 
in there to get the gun? 
A. Yes, sir. 
. X. 4 He had given you as the reason he would like to 
get it because it might explode? 
A. He was very troubled about it. He felt the firemen 
were doing their best to save his house, and it was a loaded gun 
and he didn't want anybody hurt there. 
X. 5 Did you go in that room before the firemen got 
there? 
A. No, sir, I went in the back bedroom then. 
X. 6 Before they got there? 
A. Yes, sir. 
X. 7 And he mentioned the gun and told you what room 
it was in, which was this bedroom? 
A. Yes, sir. 
X. 8 And that is· what' prompted you first to go in that 
room? 
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A. Yes. sir. 
X. 9 Of course you walked 'around in this room where 
the hole was? 
A. I went in and went directly to the dresser. 
page 109 ] X. 1 o Did you also notice a chest of drawers? 
Do you remember it? 
A. Vaguely, but very vaguely. 
X. r I That was over in another part of the room, I be-
lieve. if you remember? 
A. The dresser I went to was on your right as you went 
in, about three steps from the door. I did not examine any 
other furniture. I had a specific mission to get the gun, and the 
gun was right where he said it was. 
· X. r 2 You didn't examine the other furniture? 
A. No, sir, I didn't examine the other. You couldn't 
examine anything else. The place was black. 
X. r 3 · - When you did go in there, the thing that gave you 
the trouble in staying in there long was all that excessive smoke 
instead of the heat, wasn't it? 
A. It wasn't heat trouble. My goodness. the heat was 
welcome that night. 
X. 14 But it was the smoke? 
A. Yes, sir. 
X. r 5 I believe the lights were off and you went in with 
a flashlight; you knew right where you were going for the pis-
tcl, but your flashlight fell on these teeth and this ring box 
there? 
A. Yes, sir. 
X. r 6 Do you remember whether there were any other 
articles on there? 
A. There were a number of other articles-I think some 
combs and possibly a hand mirror-I am not certain, but my 
impression is there were a dozen other articles, that the top of 
the dresser was pretty well filled up with small 
page 11 o ] things like you find on a dresser. 
X. 17 They hadn't been destroyed beyond rec-
ognition or anything of that sort? 
A. No. 
X. r 8 This box with the ring in it evidently was open 
when your light fell on it? 
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A. I don't know whether it was open or had no top, but 
it was exposed, yes, sir. 
X. I 9 When you brought it out it had no top on it? 
A. As I remember it, it had no top, just a piece of plush 
tucked into the box, with a split in the center for the ring. 
X. 20 Did I understand you to say you did not think 
you brought it out the first time? 
A. I am absolutely uncertain about that, whether I 
brought it out the first time or second time. 
X. 21 If you didn't bring it out the first time then I 
believe you probably reported it being there? 
A. My impression is I mentioned it was there the first 
time and asked Mr. Griffith if it had any value, and he im-
mediate! y did say it had value, and there was a stone there which 
was very valuable. 
X. 2 2 Did he tell you the stone was loose? 
A. He remarked at the time the stone was loose, and 
when I went back the second time I looked for the ring and the 
loose stone, but his impression was they were right together? · 
X. 2 3 You had your light and didn't find it? 
A. I went back the second time-I am sure I 
page 111 ] didn't bring it out the first time, that it must 
have remained there-and I flashed the light and 
did find the box still there and I picked up the box, and flashed 
the light over the dresser, and about that time I was c.vercome 
with the smoke again and began to vomit and I retreated again. 
X. 24 You think the first thing you heard of a diamond 
in the room was after you had brought the first articles you 
mentioned out, and you mentioned having seen the ring? 
A. That is my impression, although Mr. Griffith may 
have mentioned the diamond to me earlier, because he had men-
tioned the money and we were discussing valuables earlier, and 
he could have mentioned it before-I am not certain. 
X. 25 At any rate when you went back that time you 





I was looking for a loose diamond and the setting. 
26 Did you look anywhere except on ·top of the 
A. I made just a sweep around with the light, as I told 
LOB Supreme Court of Appeals of Virginia 
R. L. Anderson 
you. I still hadn't searched the top of the dresser thoroughly 
when I was overcome with smoke. 
X. 27 When you went out you handed that ring box 
with the ring in it to whom? 
A. I think I handed it to Mr_. H. P. Griffith. I may 
have handed it to Mrs. Griffith, but my impression is I handed 
it to Mr. Griffith. 
X. 28 Was she nearby there, or had sh~ gone out 
page 112 ] with the dogs when Mr. Griffith was talking 
-about the ring? 
A. I expect she was back, because she was fixing the dogs 
very early. My recollection is she was back. I don't know she 
was standing right there or not, but I think she was close by. 
X. 29 These teeth you found on top of this dresser. 
were they still in the plate? 
A. They were plates, yes, sir. 
X. 3 o They were plates with teeth in them? 
A. Yes, sir. 
X. 3 1 They hadn't come loose from the plates or burn-
ed out? 
A. No, sir. 
X. 3 2 You stayed, I believe, after the others had gone 
following what we call the first fire? 
A. Yes, sir. 
X. 3 3 As far as you know did they or you go back in 
the room again looking for the diamond? 
A. Yes, my impression is-I know I went back again be-
cause I was considerably upset about a thing of value being left 
there and Mr. Griffith and I went through the house and in the 
back bedroom, which was· not damaged by fire, and he said 
"look there," and pointed, and on a dresser or table somewhere 
near the bed picked up a large diamond ring with a setting for 
a man, and he said, "I hadn't even thought about this ring." 
X. 34 Was that in the same room? 
A. No, in the back room. That was when we were 
searching the house after the first fire died back. · 
X. 35 Did he go in this bedroom you are talk-
page 1 1 3 ] ing about? 
A. We both were there-that is my recollection 
-we both were in there and searched again. 
X. 3 6 With a flashlight? 
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A. Yes. The lights were on in the back part of the 
house. The electrician or fire company had tied off the wires 
in the front part and so the lights were on in the back. There 
were no lights in the front parlor and bedroom as I remember, 
Mr. Stant. 
X. 3 7 You came back again later at the time of the sec-
ond fire, as we call it? 
A. Yes, sir. 
X. 3 8 But you left between the first and second fires? 
A. Yes, sir. 
X. 3 9 And then were called again? 
A. Yes, sir. 
X. 40 Did you hear anything about the diamond the 
second time? 
A. No, nothing was said about the diamond at the sec-
ond fire. 
X. 41 Were there a good many people milling around 
the house there between the fires that night? 
A. No, there weren't. The place is fairly isolated and 
it was terrifically cold-zero. There were the members of the 
Marion Fire Company-ten or tweleve of them, and myself. 
X. 42 They were in the house in the various rooms, 
were they not? 
A. Yes, sir. 
X. 43 Were you in this bedroom we are talking about 
during the second fire? 
A. I may have been. I don't know. 
page 114 ] X. 44 When you went home after what I call 
the first fire, and the fire department members had 
gone, where were the Griffiths then? 
A. The Griffiths, after the first fire, my wife and I took 
Mrs. Griffith to our house and cooked up some hot coffee and 
Mrs. Griffith was worried about her husband, and about the 
fire, and wouldn't stay and drink it, but she did take a pot of 
coffee back and I went back with her to the house, and they were 
trying to make themselves comfortable in an "L" that runs off 
there which contains a garage and wash room, and which also 
has space for the dogs. I went back again with a piece of hose, 
which we put down in case fire broke out again, and when I 
left them Mr. and Mrs. Griffith were in this room warming 
themselves at a laundry stove. 
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X. 45 Did you state where these teeth were on top of 
this dresser we are talking about? 
A. I think they were as I remember it back on the right 
hand corner. 
X. 46 Do you remember when you left after the first 
fire whether this gate which Mr.- Griffith says he kept locked, 
was that locked again or left open between the first and second 
fires? 
A. I have no distinct recollection. The probabilities 
are that I left-I was the last person to leave after the first fire 
after I had laid down a string of hose, which I unfortunately 
failed to check to see that it was drained, and my impression is 
I let myself out of the gate, and in that case it 
page I r 5 ] would not have been locked. 
X. 47 Mr. Anderson, I am not quite clear about 
this: Did you say you were in this bedroom where the ring was 
found before any water was thrown in there? 
A. No, sir. When I went in considerable water had been 
thrown around. It would have been impossible to enter until 
water had beaten down the flames around the door. 
X. 48 Where was the water thrown from? 
A. From the front parlor. 
X. 49 The living room? 
A. The front living room, yes. 
X. 50 The living room was-
A. The two rooms adjoined and in order to spray the 
water on the fire in the living room it was necessary to shoot 
some through the door in the bedroom. 
X. 5 1 Most of the water was pointed down on account 
of this hole in the floor? 
A. Water was all over the place because it was also burn-
ing in the ceiling. 
X. 5 2 The ceiling or the partition? 
A. It was burning up through the partition, and also 
there was fire high up near the ceiling. 
RE-DIRECT EXAMINATION 
By Mr. Dickenson: 
Q. 1 You spoke of bringing out some teeth. How many 
pieces did you bring out? 
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A. My impression was I brought out two-an upper 
and lower-a set. 
Q. 2 Did you bring out all you saw? 
A. Yes. 
page I I 6 ] Q. 3 There was another plate you didn't get? 
A. I heard that afterwards, but I didn't see it. 
Q. 4 You would have seen it if it had been on top of 
the dresser? 
A. I think so. 
Q. 5 Had any of the other things been knocked off the 
dresser at that time, or do you know? 
A. No, sir, I wouldn't know. I just saw what was on 
the dresser. 
RE-CROSS EXAMINATION 
By Mr. Stant: 
X. 1 You were asked if things had been knocked off the 
dresser. As I understood you, the dresser was pretty well cov-
ered up with articles? 
A. There were a number of articles there, yes. 
X. 2 Do you recall seeing anything in the floor that ap-
parently had been knocked off there? 
A. No, but it would have been very difficult to see any-
thing on the floor with the light of a lantern more than twelve 
or eighteen inches in the smoke. 
X. 3 At the time you got the teeth out, had part of the 
plaster fallen at that time? 
A. My memory is there was plaster on it the first time, 
and considerable more plaster and debris on the dresser the sec-
ond time. 
Witness stood aside. 
By Mr. Funk: 
If your Honor please, the plaintiff rests. 
page I I 7 ] NOTE: The following proceedings were had in 
the absence of the Jury: 
By Mr. Stant: 
If the Court please, on behalf of the defendant we wish to 
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move the Court to strike the evidence of the plaintiff upon the 
following grounds: 
1. The acceptance of the draft for $1,689.02 based upon 
the sworn proof of loss by the plaintiff amounted to an accord 
and satisfaction of this unliquidated claim. The draft was ten-
dered in full settlement and shows that on its face, and was ac-
cepted as such. The evidence shows that regardless of what 
may have taken place at the time the draft was sent here for de-
livery, that the plaintiff was fully advised by Mr. Hawkins of 
the position of the company: that he notified her of the com-
pany's letter of the 4th and Mr. McFern's letter of the 6th in 
which the position of the company was stated, and with knowl-
edge of that she deposited the draft in the bank I believe the 
very next day. We say that amounted to a full settlement or 
an accord and satisfaction of that claim. As an unliquidated 
claim the parties have a right to settle for any amount they want 
to. 
2. The burden of proof is upon the plaintiff to show 
that the ring was lost or destroyed, or that there was a direct 
loss and damage by fire, and that the loss, if there was a loss of 
it, did not occur from any of the excepted causes 
page 118 ] in the policy, such as theft, and so forth, that are 
mentioned in our second ground of defense. 
3. The evidence fails to meet the required burden of 
proof in showing that the loose diamond was in the bedroom at 
~ l l at the time of the fire. 
NOTE: This motion was argued at length by counsel 
By the Court: 
Overrule the motion. 
· By Mr. Stant: 
Exception. 
NOTE: The following proceedings took place m the 
presence of the Jury: 
THEREUPON, the following evidence was introduced by 
and on behalf of the Defendant: 
H. H. McFERN, the first witness, called by and on behalf 
of the Defendant, being first duly sworn, was examined and 
testified as follows: 
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DIRECT EXAMINATION 
By Mr. Stant: 
Q. 1 Mr. McFern, you were the adjuster for the Mercury 
Insurance Company in this Griffith loss, were you not, both 
for the building and the personal property? 
A. 1:es, sir. 
Q. 2 ): ou do business in an office from Bristol in this 
territory, and how long have you been there? 
A. Ten years last July. 
Q. 3 Mr. McFern, I want you to explain to the Jury, 
particularly with reference to a contention here 
page I I 9 ] made as to what took place between you and Mr. 
Griffith when you were trying to reach an adjust-_ 
ment of this household goods and property loss, as to why you 
didn't recognize liability for the loss of the diamond. State 
that in your own way. 
A. I checked the inventory submitted to me and found 
this item of the diamond claim in there. I also checked the dam-
age to the building and to the personal property involved, and 
during a discussion there leading up to the statement I made, I 
recall saying to Mr. Griffith and also to Mr. Hawkins, that 
from my experience a diamond couldn't be destroyed in a fire 
of that type, and if it wasn't destroyed in the fire that it would-
n't be covered under the fire insurance policy if it was lost 
through some other cause. I even went so far as to bring to 
their attention a recent case I had at Kingsport, Tennessee, where 
a building was totally destroyed by fire-
By Mr. Funk: 
We object. 
By the Court: 
I think the objection is good. 
By Mr. Stant: 
What he is testifying to is all a part of the conversation 
to which Mr. Griffith testified, and going to support the con-
tention he was making to him in the negotiation. It is all a 
part of the same conversation. 
By the Court: 
All right. Overrule the objection. 
J 14 
By Mr. Funk: 
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Exception. 
Q. 4 This is all what you told Mr. Griffith? 
page 1 20 ] A. And in the presence of Mr. Hawkins. 
By Mr. Funk: 
What is the purpose of that? To contradict Mr. Hawk-
ins and Mr. Griffith? 
By Mr. Stant: 
I think I stated a moment ago I wanted Mr. McFern to· 
give his version of what he stated to Mr. Griffith in this nego-
tiation, and this is merely an instance he gave him supporting 
the contention that he was making that the diamond couldn't 
have been lost in the fire. It is all a part of it. I want to show 
the whole conversation instead of just a part of it. 
By the Court: 
I am going to let him answer~ 
By Mr. Funk: 
Exception. 
A. I went on to tell him I had a fire loss in Kingsport 
where the building was totally destroyed, and that by sifting 
the ashes a small stone, less than a carat, had been found, when 
the owners had employed a couple of boys and paid them 
something to sift the ashes to find it, and there was no damage 
LO r~1at stone as a result of the fire, and I suggested to Mr. Grif-
tith that if he would sift the ashes out there and make a proper 
and careful inspection of all the remains of the fire before they 
were moved, that he undoubtedly would find the diamond, and 
in view of the fact in my opinion the diamond was not des-
troyed in the fire, it wouldn't be covered under the fire insur-
ance policy for the loss of the diamond they could-
page 121 ] n't find. 
Q. 5 Did you ever say, or intend to say that the 
loss of a diamond was not covered under that policy if it was a 
fact it was lost by fire? 
A. No, it was not my intention. The policy covers all 
personal property, or one that carries household good insur-
ance, and among other things if they have some diamonds they 
are insured against fire damage the same as a watch or any other 
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jewelry, but as I tried to explain to him a diamond was not 
susceptible to fire damage the same as a watch is, and therefore 
I was of the opinion if they found the stone they wouldn't find 
anything wrong with it. I did go on to give them the benefit 
of the doubt and did allow them for the mounting in which the 
stone had been set previous to the fire assuming it had been melt-
ed possibly by the fire. I did not know at that time it had been 
found, or I didn't know the box had been found. 
Q. 6 When did you first know the mounting you paid 
for had been found? 
A. I didn't know that until at the time of the Trial Jus-
tice case here when the evidence was submitted that the mount-
ing and the box had been recovered after the fire. 
· Q. 7 That came in from whose evidence? 
A. Mr. Robert Lane Anderson's. 
Q. 8 Mr. McFern, during that conversation do you re-
member whether you had a sample standard Fire policy like this 
one that you used in trying to show your point to 
page 122 ] Mr. Griffith? 
A. I usually carry both a Tennessee and Virginia 
policy, and on that occasion they didn't have the policy there 
that was issued to Mrs. Griffith, and I got my policy out of my 
grip and read some of the conditions to them as to the liability 
of the company as to direct loss and damage by fire, or remov-
al of the property. I pointed out to them the exclusion of loss 
by theft, and also pointed out to them they must show due dili-
gence in trying to conserve the property both during and after 
the fire. I was informed also that Mr. Anderson, who I did 
not kr.aw ~t that t:me, and had never met at that time, that 
there was no question of the theft of the stone on his part, and 
I understood he had been left there to watch the premises after 
the first fire, therefore I just dismissed that from my mind en-
tirely. 
Q. 9 You had some other differences, I believe that were 
explained this morning, in the amount that would be allowed 
on certain items, and finally you arrived, by striking out some 
other items, or reducing some other items, and reducing the 
ring, I take it the proof of loss was made up following all this 
discussion. Is that correct? 
A. I made but very few deductions from the original 
claim filed by Mr. Griffith aside from that diamond which was 
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shown as $650.00 in his inventory, plus the mounting that he 
claimed $20.00 on in the final adjustment, so that 
page 1 22 ] it left only about $200.00 difference in what he 
claimed and what he was allowed for the loss, 
even when depreciation is considered, considering the age of the 
property. We left and came to Mr. Hawkins' office here in 
town. I prepared the proof of loss and because the policy was 
in the name of Mrs. Griffith, Mr. Griffith took the proof of 
los:, and Mr. Hawkins arranged with some notary here in town 
to wait until he could bring Mrs. Griffith down to get it sign-
ed, and then he brought them back to me on the 27th, which 
was the day after the fire when I adjusted the claim on the 
_building and contents, and as far as I knew it was satisfactory. 
Later again the question was brought up as to the misunder-
standing as to what I stated as to what was covered and wasn't 
covered under the fire policy, and I wrote them a letter on that. 
Q. 1 o That is the letter which has already been put in 
evidence. You adjusted and saw there the building loss and the 
personal property loss, and went through the property. Do 
you have any knowledge from what you saw there and from 
your experience whether that type of fire will destroy a dia-
mond, if it had reached it? 
A. In my opinion it couldn't be destroyed because where 
they said it was located there hadn't been awful hot, there had-
n't been sufficient heat to destroy the wooden furniture and did 
:--ot desfroy all the bedding and the mattress. They were dam-
aged apparently from sparks burning spots that rendered them 
beyond proper use, but they were not totally des-
page 123 ] troyed nor was the building entirely burned out 
in that section. There was heat and smoke and 
water damage there. 
CROSS EXAMINATION 
By Mr. Funk: 
X. 1 I believe you say you are an insurance adjuster? 
A. Yes, sir. 
X. 2 You work for the insurance companies? 
A. Yes. 
X. 3 They pay you? 
A. Yes, sir. 
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X. 4 You came up here to adjust this loss on the very 
best figure possible for your company, didn't you? 
A. I came up here to adjust it on the basis of the con-
tract. 
X. 5 Why did you stand down there at Mr. Griffith's 
house in the presence of the agent of the company and in his 
presence tell them this loss was not covered by that policy? 
A. I just explained the reasons for it. 
X. 6 You do admit telling him in Mr. Hawkins' pres-
ence that the policy didn't cover this diamond? 
A. That seems to be their understanding of it, but what 
I told them, after explaining the circumstances, was that the 
loss of the diamond stone by any other cause except by fire was 
not covered under the fire policy, and I still say so. 
X. 7 It is your contention that a diamond will not burn? 
A. Yes. 
X. 8 Then what is the use of a fire insurance company 
insuring them if they won't burn? 
page I 24 ] A. Because the policy covers any personal prop-
erty a person might have. When he takes out a 
policy he might have a diamond, and may not have it when the 
fire occurs. 
X. 9 That might be true of anything else. He might 
have a piano when he takes out the policy and might sell it two 
weeks later. .,. 
A. Therefore the policy covers any personal property of 
the insured at the time. If something were not destroyed by 
fire there would be no claim on it. 
X. 1 o Your contention is that a diamond couldn't be 
destroyed by fire? 
A. That is my information, except by intense heat, much 
hotter than generated by an ordinary fire. 
X. 1 1 If that diamond were lost in the fire, during the 
course of the fire, it is covered, isn't it? 
By Mr. Stant: 
I object to any expression-
By Mr. Funk: 
He is an expert as to what is ~overed. 
By Mr. Stant: 
That is a question of law. 
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I think you are right, Mr. Stant, but I think he decided a 
question of law when he declined to pay for it. 
By Mr. Stant: 
He merely told them that, as he said, it was not covered 
by the policy because it was not destroyed by such a fire as that. 
By the Court: 
page 125 ] He said lost. As I understand it now, the com-
pany is not liable because the stone was lost? 
By Mr. Stant: 
The point is whatever difference there was between them 
does not justify him in going out and asking him to interpret 
questions of law. 
By the Court: 
They are cross examining him on his own statement. 
By Mr. Stant: 
That is-all right. I didn't so understand it. 
X. 1 2 Mr. McFern, is it your contention that a diamond 
in a burning building that would be destroyed or lost by means 
of the firemen squirting water on it and throwing it to a place 
where it couldn't be found, is that diamond covered or not? 
By Mr. Stant: 
We object to that for the same reason, because that issue 
is not involved in this case. The bill of particulars doesn't cov-
er that at all. 
By Mr. Funk: 
It certainly does. 
By the Court: 
I think his own statement covers it, Mr. Stant, unless I 
am very badly mistaken. It doesn't make any difference except 
for his reason for declining the claim. I sustained the objec-
tion there at first, and then overruled it and am letting you ask 
the question. 
By Mr. Stant: 
Execption. 
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NOTE: X. 1 2 was read to the witness. 
A. In my opinion a diamond isrt't covered un-
page 126 ] less it is destroyed by the fire under a fire insur-
ance policy. That is not an all-risk policy. 
X. 13 You just said it covered diamonds, didn't you? 
A. Against fire damage, direct fire damage in my opin-
ion. 
X. 14 Now then if that loss results from the fire, wheth-
er it is burned up or lost. is it your opinion it is covered or not? 
A. I don't believe it is. 
X. 15 What does that mean-"direct loss"? What does 
"direct loss and damage by fire mean"? What is loss? 
A. Loss and damage by fire and not by any other cause. 
X. 16 That says "direct loss and damage." 
By Mr. Stant: 
I want to object to that type of examination, if your Honor 
please. 
By the Court: 
It seems to me that Mr. McFern said that was his reason 
for declining payment on the policy because, as I understand 
him, he says a diamond can't be destroyed by fire, and that the 
policy means destruction and not loss, and that is what he told 
Griffith at the time. 
By Mr. Stant: 
If your Honor please, they have said he said one thing, 
and I put him on to tell what he did say. Now because he said 
to the!i1 "I don't think it is covered by your policy because it 
hasn't been destroyed by fire," they want to go into his interpre-
tation of these things. I just asked him what he 
page 127 ] said and his version of what happened in that con-
versation. 
By the Court: 
One question was his reason for declining payment, and he 
gave it, and he stated a conclusion of law. Overrule the ob-
jection. 
By Mr. Stant: 
But it was the reason he gave to them. I asked for the rea-
son he gave to them as a part of the conversation on merely be-
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cause he gave it to them; he is just stating his version of what 
took place in that conversation; certainly that doesn't justify 
him being called up to give his opinion about various questions 
as to the policy, some of which may be pertinent in this case, 
and some of which may not be, and most of which can't help 
the court or anybody else. 
By the Court: 
I think it does help the Court because he is giving his rea-
wns for declining payment as a matter of law, as he under-
stood it, and he may be right-I don't say he is or isn't. 
By Mr. Stant: 
The whole purpose of the examination was to show what 
took place. They said one thing and he says another. The 
whole purpose is just to let him explain what took place in the 
conversation. 
By the Court: 
Overrule the objection. 
By Mr. Stant: 
Exception. 
X. 1 7 It is your contention that a diamond would ac-
tually have to be consumed by fire before it would 
page 128 ] be covered by the policy? 
By Mr. Stant: 
I object again, and except. 
A. The policy speaks for itself and that is not an all-
risk policy. There are insurance policies that cover loss or dam-
age to the property from any cause whatsoever, but that is not 
one of those contracts. That is a fire policy. 
X. 1 8 What did you say awhile ago this covered? 
A. It insures against damage by fire. 
X. 19 What does "direct loss" mean? Does it mean it 
would have to be consumed by the blaze or does it mean if it 
gets lost as a result of the blaze? 
By Mr. Stant: 
I renew the objection. 
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By the Court: 
Overruled. 
By Mr. Stant: 
Exception. 
A; I might explain it this way, that I have heard of dia-
monds that had flaws in them, that because they were affected 
by heat and possibly water it caused them to burst open and 
would be damaged that way. 
By Mr. Funk: 
I don't think that answer is responsive to my question at 
all, Mr. McFern. 
By the Court: 
I don't think it is either. 
By the Witness: 
Well, I don't know how else to answer you except to say 
my interpretation of "direct loss and damage by fire" means 
just what it says. 
page 1 29 ] X. 20 What is that? 
A. "Direct loss and damage by fire"-if some-
thing wasn't damaged by fire but lost by some other process, it 
is not a direct loss by fire. 
X. 21 But if that process hadn't taken place, if there 
hadn't been that fire, then what? 
A. I still contend the same thing. It might be stolen--
assume it was stolen, if you want to assume something-
X. 22 That is excepted in the policy. 
A. If it was stolen while the fire was going on I don't 
think it would be covered. 
X. 23 Suppose the diamond was hit and crushed, would 
it be covered? 
By Mr. Stant: 
I object again. 
By the Court: 
I think the objection is good. 
X. 24 Suppose that the diamond had been swept onto 
the floor and had been picked up in the rubber bottom of a 
firemen's boot and carried out, would that be covered? 
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I want to object to that. That is a question of law and 
his answer is merely a matter of opinion. He is just ~ layman. 
By Mr. Funk: 
You put him on as an expert. 
By Mr. Stant: 
I put him on to state his version of what took place there. 
By the Court: 
Mr. McFern stated, unless I misunderstood him. 
page 130 ] and I can't conceive how I could have misunder-
stood him, that this policy didn't cover a loss, and 
that is the reason he declined to pay the claim for the diamond. 
Now Mr. Funk has called his attention to the fact that the lan-
guage of the policy is ''loss and damage". He certainly has a 
right to ask him how he constr.ues the policy. 
By Mr. Stant: 
I respectfully suggest that your Honor didn't quote all of 
his answer. 
By the Court: 
Let's be certain about it. Let's go back to the very begin-
ning and see what he did say. He not only says that but says 
he still thinks so. He is simply giving his opinion. 
By Mr. Stant: 
I didn't put him on to give his opinion about that. 
By the Court: 
Yes, but when Mr. Funk objected to the question of law 
you said you thought he ought to be allowed to answer it. I 
first sustained the objection and then overruled it and allowed 
you to go on. 
By Mr. Stant: 
I said so because it was a part of his conversation with the 
Griffiths, and not as giving his opinion, but as a part of th,e 
conversation. 
By the Court: 
I don't know-I overrule your objection, unless you want 
to argue it in chambers. 
Mercury Insurance Co. vs. Fannie C. Griffith I 23 
H. H. McFern 
By Mr. Stant: 
Exception. 
page 1 3 1 ] NOTE: X. 24 was read to the witness. 
A. I am unable to say. 
X. 25 What you mean is you don't know what is cov-
ered and not covered by this policy, is that right? 
A. That isn't what I answered. 
X. 26 Is that right, that you are unable to tell what is 
covered and not covered by that policy? 
A. I haven't even considered that question, and as far as 
I know that isn't involved in this case. 
X. 27 Please answer my question. 
A. I can't answer it. 
X. 2 8 Then you don't know? 
A. All right. 
X. 29 Let me ask you this: I believe you said that this 
statement here was prepared by either Mr. Griffith or Mrs. 
Griffith, and they had that ready for you by the time you got 
out there? 
A. That is my recollection, yes, sir. 
X. 30 Over here where the $650.00 is marked "out", 
I believe Mr. Griffith said he did that at the time you told him 
the diamond wasn't covered. You say that do you? 
A. Yes, sir. 
X. 3 1 And the "O. K." I don't know whether that is 
your writing or not. 
A. They both look like my writing. 
X. 3 2 Then in computing the total amount here on this 
last page, which was $2561.97, you added $15.00 for a wash-
er and $5.00 for a glider, making $2581.97-that is your writ-
ing "corrected total"? 
page 132 ] A. Those were two items Mr. Griffith had over-
looked when preparing the inventory, and I add-
ed those to it. 
X. 3 3 Then you made deductions of $ 8 9 2. 9 5? 
A. Yes. 
X. 34 That is your writing? 
A. Yes. 
X. 35 In that $892.95 the $600.00 or $650.00 was in-
cluded in that? 
124 Supreme Court of Appeals of Virginia 
H. H. McFern 
A. The $650.00, yes. 
X. 3 6 And that is the basis on which the proof of loss 
was made out on the 27th day of March of this year? 
A. Yes. 
X. 3 7 You have given your version of what took place 
out there in regard to this conversation. Mr. Griffith and Mr. 
Hawkins had ample opportunity to hear what you said there, 
did they not? 
A. I would think so. 
X. 38 And they had opportunity to remember what you 
said the same as you? 
A. I presume so. 
X. 3 9 And all you mean to tell this court is that you 
have one version of what you said, or intended, and they have 
another. Isn't that correct? 
By Mr. Stant: 
I don't think that is a proper question. He can ask him 
what he said, as he has done, but that type of question isn't 
proper. 
By the Court: 
I am going to overrule it. 
By Mr. Stant: 
He is parading the evidence of one witness against the other. 
Exception. 
A. I stated what my version was. 
X. 40 And you stated your version of what you 
page I 3 3 ] said there, didn't you? 
A. Yes. 
X. 4 I But regardless of why you said it, or who has the 
correct version, you did tell Mr. Griffith the diamond wasn't 
covered by the policy, either for the reason you gave, or for the 
reason they said you gave? 
A. The loss on the diamond in my opinion was not 
covered by the fire policy because there was no evidence it was 
destroyed by the fire, and that is the reason I acted. 
X. 42 In other words, regardless of what you meant, 
or what they understood, it was your intention to impress Mr. 
Griffith with the fact that his diamond was not covered by this 
policy, whether for your reason or for any other reason, isn't 
that true? 
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A. No, it was considered there was no loss to him com-
ing within the meaning of the policy in my opinion. 
X. 4 3 That is it, there was no loss coming within the 
meaning of the policy in your opinion? 
A. Yes, sir. 
X. 44 And that is the impression Mr. Griffith had when 
they signed the proof of loss? 
A. Yes. 
X. 45 And didn't Mr. Griffith say to you, "Well, if 
it is not covered it's no use putting in a claim for it. It will be 
my loss," or something to that effect? 
A. I don't recall. 
X. 46 You don't say he didn't say it do you? 
A. No, I don't recall. 
Witness stood aside. 
page 134 ] By Mr. Stant: 
That is all the evidence· we have. 
By the Court: 
May I ask Mr. McFern a question? 
Mr. McFern, is it or not your interpretation of that policy 
that the diamond must have been found and some damage or 
destruction shown to it before there would be any liability? 
A. Yes, sir, on the basis that the diamond wouldn't be 
totally consumed in that particular fire. 
By the Court: 
Suppose you don't know whether it was consumed or not. 
We don't know that it couldn't have been consumed, but we do 
know it was lost, and lost as a result of the fire. 
By Mr. Stant: 
We don't concede that. 
By the Court: 
I am asking him what his interpretation was, because he 
told them it wasn't covered by the policy. It looks to me like 
he is simply answering a question of law, and he might have 
been right about that. 
A. That seems still to be the question, what I said and 
what my interpretation of what I said was. I didn't say it was 
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riever insured under any conditions. My impression was to 
say it was insured-
By the Court: 
I don't want you to think I agree with you or don't agree 
with you; I am trying to learn what your interpretation of the 
policy is. Assume that it was proven beyond a shadow of a 
doubt that the plaintiff put her diamond ring at a 
page 13 5 ] certain point in the room, and that was proven by 
her and her husband and a child or two, and a 
guest or two, and that was done immediately before she re-
tired, and that night the house was consumed by fire, and noth-
ing was saved, that a diligent search .was made for the diamond 
among the ashes, and no trace could be found of it in any way, 
shape or form. Under those conditions would you say the poli-
cy didn't cover it or not? 
By Mr. Stant: 
I hesitate to object to questions the Court has asked, and 
I haven't any idea what Mr. McFern's idea on that may be, or 
whether his version may be in accordance with what we may 
find the law to be, and consequently I do want to respectfully 
object. 
By the Court: 
Sustain the objection, Mr. Stant. 
THEREUPON, the following evidence was introduced by 
the Plaintiff in rebuttal. 
W. W. HAWKINS, being recalled m rebuttal, was ex-
amined and testified as follows: 
RE-DIRECT EXAMINATION 
By Mr. Funk: 
Q. I Mr. Hawkins, you have testified in this case before. 
I will ask you whether or not down at the Griffith place that 
Mr. McFern in discussing this diamond ring outlined to you 
and Mr. Griffith about a fire loss that he had had in King-
sport? 
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A. No, sir, there was no discussion between Mr. Griffith 
and I in regard to the diamond ring down there. No, sir. 
Q. 2 In regard to what? 
page 1 3 6 ] A. In regard to the loss of the diamond ring 
there. He simply made the one statement and that 
was all of it; there was no discussion there, not in my presence. 
Q. 3 And that one statement was that it wasn't cov-
ered? 
A. It wasn't covered. 
Witness stood aside. 
THEREUPON,. Counsel for both plaintiff and defend-
ant announced that they had concluded the introduction of evi-
dence, the foregoing being all of the evidence and exhibits in-
troduced on the trial of the case. 
NOTE: The following proceedings were had in the ab-
sence of the Jury: 
By Mr. Stant: 
At the conclusion of all of the evidence of the plaintiff and 
defendant, we renew our motion to strike the plaintiff's evi-
dence on the same grounds heretofore stated in the record. 
By the Court: 
Overruled. 
By Mr. Stant: 
Exception. 
NOTE: At 5 : oo o'clock Court adjourned until 9: oo 
o'clock A. M., September 17, 1940. 
page 13 7 MORNING SESSION 
Marion, Virginia. September 17, 1940 
The Court met pursuant to adjournment of yesterday at 
9:00 o'clock A. M., when the following proceedings were had 
in the absence of the Jury: 
WHEREUPON, Plaintiff, by counsel, requested the Court 
to give to the Jury the following instructions on behalf of the 
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plaintiff, numbered r and 2, and which are in the words and 
figures following, to-wit: 
INSTRUCTION NO. 1 OFFERED BY PLAINTIFF 
(Given) 
The Court instructs the Jury that if the diamond involv-
ed in this case was either destroyed or lost as a direct result of 
the fire, then the damage is recoverable under the policy of 
insurance sued on. 
By Mr. Stant: 
The defendant objects to the giving of Plaintiff's Instruc-
tion No. 1, because it is not a correct statement of the applicable 
law, or a proper construction of the policy sued on; as worded 
it does not require fire to be the destroying agent, and is equival-
ent to a direction to find for the plaintiff upon a partial review 
of the evidence. 
By the Court: 
I will give the instruction. 
By Mr. Stant: 
Exception. 
page 138 ] INSTRUCTION NO. 2 OFFERED 
BY PLAINTIFF 
(Given) 
The Court instrucets the Jury that even though the pay-
ment of$ r ,689.02 made under the policy was made by a draft 
purporting to be in full payment of all claims, nevertheless if 
they believe from the evidence that the draft was not in fact 
accepted by the insured as full payment, and that the insured 
had reasonable cause to believe that she could accept it as part 
payment, then she is not barred from recovery in the present 
case by accepting and cashing the draft. 
By Mr. Stant: 
The defendant objects to the giving of Instruction No. 2 
on behalf of the plaintiff because it is not a correct statement 
of law; the draft was tendered as in full settlement and accept-
ed with full knowledge that the defendant's position was not 
changed, and there is no evidence therefore to support the in-
struction; "Reasonable cause to believe" and so forth, is not 
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a proper element, and even if it is plaintiff knew the condition 
on which the draft was tendered and as a matter of law there 
was no such inference to be drawn from the correspondence of 
which plaintiff was advised before the draft was endorsed and 
cashed; it is not a question of how plaintiff "in fa'ct accepted" 
the draft, but rather the effect of the acceptance, as to which 
there is no conflict in the evidence. 
page 139 ] By the Court: 
Given. 
By Mr. Stant: 
Exception. 
WHEREUPON, defendant, by counsel, requested the 
Court to give to the Jury the following instructions, on behalf 
of the defendant, lettered "A", "B" and "C", which are in the 
words and figures following, to-wit: 
INSTRUCTION "A" OFFERED BY DEFENDANT 
(Refused) 
The proof of loss introduced in evidence shows that the 
whole loss and damage claimed, as a result of the fire, was 
$ 1 689.02. If you believe from the evidence that plaintiff 
claimed there was additional liability on the insurance com-
pany for the loss of the diamond, and that it claimed there was 
not, and that the draft was tendered in full settlement of the 
company's liability, and thereafter endorsed and collected by 
her, your verdict should be in favor of defendant. 
By Mr. Dickenson: 
My objection to Instruction "A" is this, that on our the-
ory of the case the plaintiff, or the insured, was entitled to ac-
cept this payment as part payment under the circumstances, that 
she was led by the action of the company and through its agents 
to believe that the claim for the diamond was still left open, 
and she could accept the draft and use it without compromising 
or ending her claim as to the diamond-we think 
page I 40 ] there is evidence before the jury to justify that po-
sition and to justify a finding by the Jury that the 
check was not accepted in final settlement. 
By the Court: 
The instruction is refused. 
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By Mr. Stant: 
Exception. 
INSTRUCTION "B" OFFERED BY DEFENDANT 
(Given) 
The Court instructs the jury that the burden is upon the 
plaintiff to show, by a preponderance of the evidence, that the 
diamond in question was in the bedroom described in the evi-
dence at the time of the fire, and also that it was lost or des-
troyed by fire as the destroying agency ( that is, that the fire was 
the immediate or proximate cause of the loss), and further that 
it was not lost or destroyed by any of the excepted clauses of 
the policy in evidence, set out in lines 1 2 to 1 9 thereof. 
By Mr. Dickenson: 
We object on the grounds that the instruction does not 
correctly state the law applicable to the case, particularly that 
the burden of proof is not on the plaintiff to exclude all ex-
cepted provisions of the policy. 
By the Court: 
The instruction will be given. 
By Mr. Dickenson: 
Exception. 
INSTRUCTION "C" OFFERED BY DEFENDANT 
(Given) 
The court instructs the jury that the defendant is not liable 
under its policy for any neglect of the insured to 
page 141 ] use all reasonable means to save and preserve the 
property at and after a fire. 
This clause of· the contract of insurance required plaintiff 
to exercise care in saving and preserving the property, includ-
ing the diamond. And if you believe from the evidence that the 
diamond could have been saved (if it was in fact in the bed-
room) with the exercise of due care and the use of reasonable 
means, and that such care and means were not used by plaintiff 
she is net now entitled to recover for the value of the stone. 
By Mr. Dickenson: 
We object to this instruction on the ground there is no 
evidence before the jury to justify this instruction. 
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By the Court: 
It will be given. 
By Mr. Dickenson: 
Exception. 
WHEREUPON, -the court read to the Jury instructions 
Nos. I and 2, offered on behalf of the Plaintiff, and Instruc-
tions "B" and "C" offered on behalf of the Defendant, as 
hereinabove copied. 
WHEREUPON, counsel for plaintiff and defendant argu-
ed the case, and thereupon the jury retired to its room to con-
sider the case, and returned into court having found the follow-
ing verdict: 
"We the Jury find for the plaintiff in the sum of $600.00. 
J. B. Leonard, Foreman." 
page 142 ] By Mr. Stant: 
- If your Honor please, if the order may show our 
motion to set aside the verdict and enter final judgment in favor 
of the defendant on grounds to be assigned in writirig, I will 
furnish them later. 
By the Court: 
That will be all right. 
page 143 ] STIPULATION 
It is stipulated between attorneys for both parties that 
the foregoing stenographic report of testimony and other inci-
dents of the trial therein, shall be considered in lieu of formal 
Bills of Exception, and that all questions raised, all rulings there-
on, all exceptions thereto, and the grounds of such exceptions, 
respectively, as shown by said report of testimony and other 
incidents of the trial therein, may be relied upon by either or 
both parties, in the Supreme Court of Appeals, without taking 
separate Bills of Exception as to each point raised and excepted 
to. 
This the I 7th day of February, 1941. 
CHARLES H. FUNK, 
Of Counsel for Plaintiff 
DONALD STANT, 
Counsel for Defendant 
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page 144 ] JUDGE'S CERTIFICATE 
I, Walter H. Robertson, Judge of the Circuit Court of 
Smyth County, Virginia, who presided over the foregoing trial 
of the ca~e of Fannie Griffith v. The Mercury Insurance Com-
pany, in said Court at Marion, Virginia, September 16 and 17, 
1 940, do certify that the foregoing, together with the exhibits 
therein referred to, is a true and correct copy and report of all 
the evidence together with all the motions, objections and ex-
ceptions on the part of the respective parties, the action of the 
Court with respect thereto, all the instructions offered, amend-
ed, granted. and refused by the Court, and the objections and 
exceptions thereto; and all other incidents of the said cause. 
with the motions, objections, and exceptions of the respective 
parties, as therein set forth. 
As to the originhl exhibits introduced in evidence, as 
shown by the foregoing report, to-wit: 
Griffith Exhibit N. 1-Insurance Policy 
Griffith Exhibit No. 3-Inventory 
Griffith Exhibit No. 4-Proof of Loss 
Griffith Exhibit No. 5-Draft 
Griffith Exhibit No. 6-Sketch 
which have been initialed by me for the purpose of identifica-
tion, it is agreed by the plaintiff and the defendant that they 
shall be transmitted to the Supreme Court of Appeals as a part 
of r:1e record in this cause in lieu of certifying to the said Court 
copies of the said exhibits. 
And I further certify that the attorneys for the 
page 145 ] plaintiff had reasonable notice, in writing, giv-
en by counsel for the defendant, of the time and 
place when the foregoing report of testimony, exhibits, instruc-
tions, exceptions, and other incidents of the trial would be ten-
dered and presented to the undersigned for signature and au-
thentication, and that the said report was presented to me on 
the 17th day of February, 194 1, within less than sixty days 
after the entry of the final judgment in said cause. 
Given under my hand this 17th day of February, 1941. 
WALTER H. ROBERTSON, 
Judge of the Circuit Court 
of Smyth County, Virginia 
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VIRGINIA: 
In the Circuit Court of Smyth County. 
I, Walter H. Robertson, Judge of the Circuit Court of 
Smyth County, Virginia, do hereby certify that the foregoing 
is an accurate copy of the transcript of testimony and Defend-
ant's Certificate of Exceptions, this day signed by me and filed. 
Given under my hand this 17th day of February, 1941. 
WALTER H. ROBERTSON, 
Judge. 
CLERK'S CERTIFICATE 
I, H. L. Kent, Clerk of the Circuit Court of Smyth Coun-
ty, Virginia, do hereby certify that the foregoing, pages I to 
146, both inclusive, is a true and correct transcript of the rec-
ord in the case of Mrs. Fannie Griffith v. Mercury Insurance 
Company, lately determined in said Court; and I do further 
certify that counsel of record for the said plaintiff had due no-
tice of the intention of counsel for defendant to apply for said 
transcript before the same was made out and delivered. 
I further certify that upon request of counsel for the de-
fendant, the original exhibits, 
Griffith Exhibit No. I-Insurance Policy 
Griffith Exhibit No. 3-Inventory 
Griffith Exhibit No. 4-Proof of Loss 
Griffith Exhibit No. 5-Draft 
Griffith Exhibit No. 6-Sketch 
are certified to the Clerk of the Supreme Court of Appeals of 
Virginia. 
Given under my hand this the 17th day of February, 1941. 
H. L. KENT, Clerk, 
By: RUTH ALLEN, 
Deputy Clerk. 
A Copy Teste: 
J.M. KELLY, 
Deputy Clerk. 
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